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PREFACE. 

It is not the purpose of this work to trace liens from 
their origin in other countries, nor to follow their 
growth and application in other states, but merely to 
furnish the bar of Texas with a brief smnmary of the 
various liens as construed by the coiu'ts of Texas. 

Since the time when mankind began to establish 
fixed rules regulating the rights of men, far back in 
the remote past, the right of compensation for services 
performed, as well as to secure loans and property 
sold on credit, has been recognized and enforced. In 
fact, it has been the main purpose of law in all civilized 
countries to protect the rights of citizens in their re- 
lations with their fellow men. 

From time immemorial, or, to use the language of 
a great law writer, Blackstone, "since the time whereof 
the memory of man runneth not to the contrary,** 
rules protecting the rights of one who performs a 
service for another have been the estabhshed laws of 
civilized countries; nay, we may go back far beyond 
Blackstone's time and find that one greater than all 
legal commentators declared that "the laborer is 
worthy of his hire.** 

Lawmakers have been equaUy diUgent in the pro- 
tection of those who lend the fruits of their industry 
and ecojiomy to their less fortunate brothers, to en- 
able them to take steps by which they may build up 
a competency and gather about them the comforts of 
life, and, with this end in view, liens have been pro- 
vided by which the lender may secure the return of 
money advanced to ameliorate the conditions of others, 
as well as to secure the payment of the value of prop- 
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iv PREFACE. 

erty sold on credit, in order that he who is willing to 
assist his fellow man may again come into possession 
of his own, and now he is safeguarded by hens which 
the courts have been careful to enforce. 

So zealously have lawmakers sought to protect citi- 
zens in their property rights that courts of equity will 
imply a hen for the payment of the purchase price of 
land where, through the ignorance or carelessness of 
the owner, no Hen has been expressly retained, it being 
a principle of equity that no one shaU take the prop- 
erty of another without paying its value to the owner. 

In a general sense, a hen upon property may be 
defined as a right to hold the property of another as 
security for the payment of a debt. At an early date 
the privilege of holding the property of a debtor until 
the debt was satisfied became a legal right, which was 
strictly enforced by the estabUshed courts, thus be- 
coming a part of the common law of England, which, 
at an early date in the history of Texas, was adopted 
as the law of procedure in the state, when not in con- 
flict with statutory law. 

When relying upon statutory hens, it is advisable 
that the statutes be observed strictly, notwithstanding 
the fact that it is sometimes provided that a substan- 
tial compliance therewith will be sufficient, for the 
reason that it is sometimes difficult to determine just 
how far one may depart from statutory provisions 
with safety. 

It is an estabUshed principle of law that, when seek- 
ing protection of property rights, diligence will be 
rewarded, and this principle applies to the creation 
and enforcement of hens, as well as other legal rights. 
Often the loss of rights is the penalty infficted upon 
the neghgent, and this arises out of the theory that 
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PREFACE. V 

it would not be just to cause others to suffer because 
of one's negligence. 

In citing authorities the Southwestern Reporter is 
used exclusively for cases not contained in the Su- 
preme Court Reports, for the reason that many re- 
cent cases have not been published in the Court of 
Civil Appeals Reports, and since the Southwestern Re- 
porter must be used, it was deemed more convenient 
to confine citations to one set of books. 

Where writs of error to Courts of Civil Appeals 
have been refused by the Supreme Court, that fact is 
indicated by reference, in parenthesis, to the volumes 
of the latter court, for example: Jones vs. Smith, 231 
S. W. Rep., 183 (108 Texas, 381), indicates that a re- 
fusal of a writ of error is reported in that volume of 
the Texas Reports. 

E. A. STEVENS. 

Rockport, Texas. 
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LIENS AND PRIORITY AND FORE- 
CLOSURE OF LIENS. 



PART L 

COMMON-LAW AND EQUITABLE UENS. 



COMMGN-LAW LIENS. 

1. The Lien Defined. — ^That which is commonly 
known as the "conmion-law hen" was the right of a 
mechanic, artisan or other laborer to retain posses- 
sion of personal property upon which he has made 
repairs until the price for his services had been paid. 
This became a statutory law in Texas by reason of 
the Act of 1874.^ It was provided in said act that 
nothing therein should be construed or considered to 
"in any manner affect or impair other hens arising at 
conmion law or in equity, or by any statute of this 
state, or any other hen not treated under this title."* 

2. Effect of Statutory Enactment — Under the rule 
that the common law prevails in all cases where it 
has not been superseded by statute, it would seem that 
the common-law hen given to artisans who repaired 
personal property, is now a statutory hen, and that 
we must look to the statute for a remedy for the en- 
forcement of such hens, it being apparent that the 
Act of 1874 was in derogation of the common-law rem- 
edy, for the reason that it embodied the spirit of the 
conmion-law lien and provided a remedy which did 
not theretofore exist, and thereby became exclusive 

lArt. 6665, Rev. Stats., 1911. 
»ATt. 6671, Rev. Stats., 1911. 
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2 LIENS. 

of the common law. The provision of said act that 
it would not be considered as affecting or impairing 
"other hens arising at common law," or "other hens 
not treated under this title,'* apparently discloses an 
intention on the part of the Legislature to make the 
statute exclusive of the common law in so far as this 
particular law was treated, for it seems that any 
other construction would be at variance with ordinary 
rules of construction, inasmuch as it was particu- 
larly declared that common-law hens "not treated*' 
would remain undisturbed by the statute. If the lan- 
guage used in the act could render it doubtful as to 
what the Legislature intended, that doubt, it seems, 
is removed by the statutory provision for the enforce- 
ment of the hen, it being a remedy not existing at 
common law. The statute requiring the artisan to 
proceed wdth the foreclosure of his lien after the 
expiration of sixty days is mandatory in its terms, 
and apphes ahke to all artisans making repairs. As 
a matter of fact, it would seem to be wholly imma- 
terial whether the hen arises at common law or under 
the statute, the remedy being exclusive.* Where the 
common-law remedy cannot be pursued without a 
violation of the statute, the conclusion naturally re- 
sults that the common law is not longer in effect. 
These extended remarks were induced by apparent 
intimations on the part of some of the courts that 
the statute did not supersede the common-law hen. 
It was said in one opinion that "the artisan's or me- 
chanic's hen for charges on property placed with him 
for repair existed at common law, independently of 
the statute." The question to be determined in that 
case, however, was not whether the hen now exists at 

»Art. 6667, Rev. Stats., 1911. 
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LIENS. 3 

common law, but whether we may look to the com- 
mon law for rules determining the priority of such 
hens, where no rule is fixed by statute, and, therefore, 
it seems that the statement quoted was voluntary.* 

3. Adoption of the Common Law. — ^Attention is 
directed to the fact that the legislative Act of 1840, 
adopting the common law, did not adopt common- 
law remedies, but only the common-law rules of de- 
cision. It has been held that it was not the inten- 
tion of the Legislature that even the rules of decision, 
as they existed in England in 1840, should be adopted, 
but that we should look to the conmion law as inter- 
preted by the courts of the different states of the 
United States.*^ 

Other liens which obtained at common law will be 
treated hereinafter as execution hens and hens by 
contract, in accordance with the decisions of the courts 
of Texas. 

EQUITABLE LIENS. 

4. Origin of Equitable Liens. — ^Equitable hens had 
their origin in courts of chancery in England, the 
chancellors being permitted to grant rehef where the 
rigid rules governing courts at law could not reach 
exact justice in certain cases. It was the purpose of 
courts of chancery to protect the rights of citizens 
regardless of fixed rules, and to do equity to all par- 
ties in any particular case. Thus where a vendor con- 
veys his land by a deed absolute upon its face, with a 
warranty of title, passing his superior title to the 
vendee, when the purchase money is not paid, with- 
out retaining an express hen to secure the purchase 

* City National Bank vs. Laughlin, 210 S. W. Rep., 617. 
« Grigsby vs. Reis, 106 Texas, 697. 
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4 LIENS. 

money, so as to enable a court at law to enforce his 
rights, a court of equity will come to his relief and 
declare and enforce a lien upon the land sold, and 
thus enable him to subject the land to the payment 
of the purchase money. This is termed an equitable 
lien.® While it is true that, as between the vendor 
and the vendee, as well as all persons with notice of 
the fact that the purchase money has not been paid, 
the equitable hen exists in favor of the vendor, still 
he may lose his rights if an innocent purchaser for 
value should acquire the land from the vendee before 
the vendor can enforce his equitable lien, for the 
reason that equity is as active in the protection of 
innocent persons as in aiding the improvident. The 
same rule will apply in the case of a lienholder in 
good faith.^ 

5. Where the Deed Fails to Retain an Express 
Lien. — ^Where a deed, absolute upon its face, recites 
the existence of unpaid notes, but fails to retain an 
express hen to secure their payment, the vendor has 
an equitable hen which he may enforce, notwith- 
standing the fact that his superior title to the land 
has passed to his vendee, as against the vendee and 
all persons having notice that the purchase money is 
unpaid.^ In such case, even when the notes given 
for the purchase money recite that they are liens 
upon the land, the vendor can rely upon his equitable 
lien, such recital being effective only as between the 
vendor and the vendee and those having notice, and 

• Clark vs. Collins, 76 Texas, 33; Wilcox vs. National Bank, 93 
Texas, 322; L. C. Denman Co. vs. Standard Savings & Loan Assn., 
200 S. W. Rep., 1109. 

7 Senter A Co. vs. Lambeth, 59 Texas, 259. 

8 Baker vs. Compton, 52 Texas, 262. 
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UENS. 5 

does not affect subsequent purchasers and lienholders 
without notice of the lien.® 

6. When an Equitable lien Exists. — ^Where a part 
of the consideration for a conveyance of land is a 
promise to pay a debt due by the vendor to a third 
person, an equitable hen is thereby created in favor 
of the third person, although the deed of conveyance 
did not reserve an express hen.^® It has been held 
that the execution of a deed of conveyance is not 
essential to the creation of an equitable lien upon real 
property. Thus, where the owner of a lot made a 
parol sale thereof, and before the construction of im- 
provements by the purchaser, the owner of the lot 
advanced money to his vendee to enable him to make 
the improvements, with the agreement that the title 
should remain in the vendor until the payment of the 
loan, the vendor had an equitable lien upon the lot 
to secure the amount of the loan.^^ A vendor's Hen 
goes with every sale of real property, where the pur- 
chase money is not paid, although it may not be men- 
tioned in any manner, unless it is otherwise agreed.^* 
Where the vendee took a deed with the space for the 
purchaser's name left blank, and, upon a resale of 
the property, inserted the name of the subvendee in 
the blank space and delivered the deed to him, he had 
an equitable lien to secure the money due by the sub- 
vendee.^' 

©Bergman vs. Blackwell, 23 S. W. Rep., 243; Swain vs. Cato, 
34 S. W. Rep., 396. 

10 Burton-Lingo Co. vs. Standard, 217 S. W. Rep., 446. 

11 Brown vs. Pitts, 37 S. W. Rep., 623. 

i^Burford vs. Bninaugli, 1 Texas, 326; Burford vs. Roeenfield, 
37 Texas, 42. 
18 Gray vs. Penimore, 215 S. W. Rep., 966. 
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6 LIENS. 

7. The Vendor's Lien Arises Out of the Transac- 
tion. — ^Inasmuch as the vendor's equitable lien results 
from the transaction and not from agreement, it has 
been held that the vendor's ignorance of the fact that 
he has a lien, or his secret intention not to claim it, 
is immaterial, because the hen arises from the act of 
sale where the purchase money is not paid, although 
none be reserved.^* The vendor's equitable hen is 
not a creature of contract, but is incident to a contract 
for the sale of land. It is a lien given by law to secure 
the payment of unpaid purchase money for land, and 
is not dependent upon agreement between the vendor 
and the vendee. It is a principle of equity that every 
person shall be protected in his rights, and that one 
shall not be permitted to acquire the property of an- 
other without compensation. The vendor's equitable 
hen arises out of the contract of sale, and it exists 
and survives until it is either waived or extinguished 
by payment or by hmitation.^'^ 

8. Equity Will Supply Omissions.— While it is true 
that it would be the duty of an administrator, under 
the statutes, where a sale of land is made on credit, 
to take a mortgage on the land to secure the payment 
of the purchase money, if he should fail to do so, and 
merely take the vendee's note, equity will give a hen 
thereon for the purpose, although none was reserved 
in the administrator's deed.^® While the husband 
should join the wife in the execution of a note given 
for the purchase money for land, which is conveyed 
to her, still, if she should sign it alone, the vendor 

i« Marshall vs. Marshall, 42 S. W. Rep., 353. 
IS Houston vs. Dickson, 66 Texas, 81; Joiner vs. Perkins, 59 
Texas, 300. 

le Jolly vs. Stallings, 78 Texas, 605. 
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LIENS. 7 

will have an equitable lien upon the land conveyed 
to secure the unpaid purchase money, which lien may 
be enforced in a suit upon the note.^^ 

9. Equity Will Relieve Against Unjust Hardship. — 
Where there is an exchange of lands with a warranty 
of title, and it afterward transpires that the convey- 
ance of one party is worthless because he had no title 
to the land conveyed, equity will give a lien upon the 
land conveyed in exchange therefor, which lien may 
be enforced, provided that the rights of innocent per- 
sons have not intervened.^^ However, while equity 
is generous in protecting the rights of vendors, it 
exacts of them a reasonable degree of prudence in 
safeguarding their own rights. Thus, on a sale of 
land, where a hen is not expressly retained, and the 
vendor takes the vendee's notes with other security, 
it will be presumed that such security was deemed 
sufficient and rehed upon, and the vendor's hen is 
thereby waived.^* 

10. Equity Will Relieve Against Fraud.— Where 
notes recited that they were secured by a deed of trust 
on certain land, and where the deed of trust purport- 
ing to secure the payment of such notes was 
forged, and one who received such notes in part 
payment of the purchase money for other land 
because of the recitals in the notes and the deed 
of trust as to the execution of such deed of trust 
to secure the notes, was entitled to an equitable deed 
of trust hen upon the land, although no deed of trust 

17 Matlock vs. Glover, 63 Texas, 231; Davis vs. Wheeler, 23 S. W. 
Rep., 435. 

18 White vs. Street, 67 Texas, 177. 

i» Wilcox vs. National Bank, 93 Texas, 330. 
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8 UENS. 

was in fact executed.*® Where a mortgage is given 
upon land which the mortgagor does not own, and 
he afterward acquires title thereto, the mortgagee will 
then have an equitable hen thereon. Such hen will 
exist by reason of the equitable principle of estoppel.*^ 
When an agreement to mortgage designated property 
has been carried so far that nothing remains to be 
done save to execute the mortgage, equity will, as 
between the parties, give a lien upon the land.*^ 

11. Equity Compels Righteous Dealing. — Every 
written contract which shows an intention to charge 
some particular property therein described or iden- 
tified with a debt or obUgation creates an equitable 
lien, and a written agreement to convey or transfer 
property as security for a debt creates an equitable 
lien, and even a verbal contract will create such hen 
upon personal property.** Under an agreement be- 
tween the mortgagee and the mortgagor that the latter 
will insure the property conveyed for the benefit of 
the mortgagee, the mortgagee has an equitable hen 
upon the proceeds of the pohcy, even though the 
property itself is exempt from forced sale.** One 
who lends money to be used, and is in fact used, for 
the purchase of machinery, on the faith of an oral 
agreement to give a hen on the machinery for the 
money advanced, followed by an ineffectual attempt 

ao Rea vs. Luse, 231 S. W. Rep., 310. 

21 Carlton Bros. & Ck>. vs. Hoppe, 204 S. W. Rep., 248; WUliams 
vs. Bang, 206 S. W. Rep., 106. 

2* Houston Nat. Ex. Bank vs. Gregg County, 202 S. W. Rep., 806. 

28 Atlanta Nat. Bank vs. Four States Grocer Co., 136 B. W. Rep., 
1136 (106 Texas, 663). 

24 Mpseley vs. Stratton, 203 S. W. Rep., 397. 



Digitized by 



Google 



LIENS. 9 

to give a mortgage lien, acquires, as between the par- 
ties, an equitable lien upon the machinery .^*^ 

12. When Equity Does Not Give a Lien. — ^A mere 
lender of money which is used to purchase land con- 
veyed to the borrower, in the absence of a contract, 
has no equitable lien upon the land to secure the 
loan.^« 

26Galbraith vs. First State Bank, 133 S. W. Rep., 300 (106 
Texas, 627). 

2« Jordan vs. Jordan, 154 S. W. Rep., 359. 
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10 LIENS. 



PART IL 



CONTRACT LIENS. 



VENDOR'S LIENS. 

13. The Vendor's Superior Title. — ^A vendor's lien 
is a convenient form of security for the payment of 
the purchase money where land is sold. In equity a 
Uen will be implied as a consequence of the sale, in 
order to protect the vendor in his rights, but it is 
greatly to his interest that he should protect himself 
by a contract of sale in which the vendor's Uen is 
expressly retained, and thus escape trouble with inno- 
cent purchasers from his vendee, as well as creditors 
of his vendee. Where the vendor's lien is expressly 
reserved in a deed of conveyance to secure the pay- 
ment of notes given for the purchase money, and the 
»deed is placed upon record, as provided by law, all 
the world has notice that the land is encumbered 
^th a Uen, which may not then be affected by reason 
of his vendee's deaUngs with other persons. Where 
the Uen is thus expressly reserved, the superior title 
4o the land conveyed remains in the vendor until the 
purchase money is paid, and if the notes given for 
the purchase price of the land are not paid at matu- 
rity, the vendor may rescind the contract of sale and 
recover the land.^ 

14. Vendor's Right to Recover Land. — ^Formerly 
a vendor could maintain a suit for the recovery of the 
land conveyed after the notes given for the piu'chase 

1 Lanier vs. Faust, 81 Texas, 186. 



Digitized by 



Google 



LIENS. 11 

money were barred, but the Act of 1913 limits the 
right to recover the land by reason of the vendor's 
superior title to the lifetime of the notes, where an 
express lien is retained, that is, four years after the 
maturity of the notes, and, under said act, the vendor's 
right to recover the land is barred when the notes 
given for the purchase money are barred.^ 

15. Limitation of Vendor's Right to Recover Land. 

— ^It has been held that a suit by a vendor for the re- 
covery of the land conveyed is barred four years after 
the maturity of the vendor's hen note, even though a 
suit is pending on the note, which suit was brought 
within four years from the date of its maturity.^ 
While it is true that the superior title remains in the 
vendor who expressly retains a hen to secure the pur- 
chase money, it remains with him only so long as he 
may have a remedy to enforce the payment of his 
debt. If he should fail to assert his right to recover 
the land until his remedy to enforce the hen is barred, 
his superior title will then pass to his vendee, not- 
withstanding the fact that the purchase money has 
not been paid.* If the Act of 1913 be construed in 
accordance with the language used, then it seems that 
the vendor's right to recover the land by reason of 
his superior title is Umited to a period of four years 
after the maturity of the original note given for the 
piu'chase money. After fixing a limit to the time 
within which the land may be recovered, the statute 
provides for an extension of the time within which 
the vendor's hen note may be extended, and the lien 
renewed, but there is no provision for a renewal of 

a Art. 6694, Vernon's Sayles' Stats., 1914. 
8 Stone vs. Robinson, 218 S. W. Rep., 6. 
* Canon vs. Scott, 230 S. W. Rep., 1042. 
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12 LIENS. 

the right to rescmd the sale and recover the land.*^ 
It is true that one of the Courts of Civil Appeals, in 
a recent opinion, made this statement: ^^And the 
vendor has the right to pass the superior legal title to 
the holder of the unpaid purchase-money notes," and 
reference was made to an early decision of the Su- 
preme Court; however, the court did not then have 
under consideration the Act of 1913, else the legal 
principle asserted probably would have been qual- 
ified.® It is beUeved that the only concession made 
to the holder of the superior title, after a Umitation 
was fixed, was the right to recover the land within 
twelve months after the Act of 1913 took effect/ 

16. Rights of an Assignee of Vendor's Lien Note.^ 
Where a note is given for the piu'chase money of land, 
and the note is assigned, the vendor's hen, which is 
incident to the contract of sale, follows the debt, and 
the assignee may have a foreclosure of the lien.® An 
assignee of a vendor's Hen note, however, acquires no 
possessory right to the land because he is indorsee of 
the note, and cannot elect to rescind the sale and re- 
cover the property unless he prociu'es from the vendor 
a written transfer of the vendor's superior title.® In 
any event it is advisable to have a transfer of the 
superior title with the assignment of the note, so that 
the assignee may protect himself against trouble aris- 
ing from a wrongful release of the hen by the original 
vendor.^® Where the original vendor assigned a ven- 

5 Arts. 6693-4-6, Vernon's Sayles* Stats., 1914. 
«R. B. Gk)odley Lumber Ck>. vs. C. C. Slaughter Co., 202 S. W. 
Rep., 801. 

f Perez vs. Maverick, 202 S. W. Rep., 199. 

8 Ater vs. Knight, 218 S. W. Rep., 648. 

» Smith vs. Tipps, 229 S. W. Rep., 307. 

10 Wooten Grocer Co. vs. Lubbock State Bank, 216 S. W. Rep., 836. 
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LIENS. 13 

dor's lien note to an innocent purchaser for value, and 
afterward recovered the land upon the ground of 
fraud, the owner of the note had a lien upon the land 
after such recovery, despite the fact that lis pendens 
notice was filed in the suit to recover the land.^^ A 
vendor, after assigning a note given for the purchase 
money of land, cannot defeat his assignee's lien by 
releasing it afterward. An unrecorded instrument re- 
leasing a part of the land sold, after the note had been 
assigned, does not affect the rights of a subsequent 
purchaser of the note who had no actual notice of 
the release, and the equitable rule that the assignee 
of a vendor's lien note with notice that a part of the 
land had been sold subsequently to the assignment 
might be required to so act as not to deprive the piu*- 
chaser of his equitable right to have the land not con- 
veyed first subjected to the payment of the note is 
not applicable, where the lien holder releases a part 
of the security without knowledge of the sale.^* 

17. Where Subsequent Purchaser Assumes Debt. — 
Where a vendee, having given a note for the purchase 
money, subsequently sells the land and the purchaser 
assumes the payment of the note as a patt of the con- 
sideration, he becomes liable as a principal, and the 
original vendor may obtain judgment on the debt 
against both his vendee and the subvendee.^* 

18. When the Vendor's Lien is Lost.— Where the 
payment of a vendor's lien was extended, as provided 
by law, and the extension was properly signed and 
acknowledged, but was not recorded, and suit was 

11 Wooten Grocer Co. vs. Beauchamp, 219 S. W. Rep., 447. 

i^Biswell vs. Gladney, 213 S. W. Rep., 256. 

IS Strictland vs. Higganbotham, 220 S. W. Rep., 433. 



Digitized by 



Google 



14 LIENS. 

not instituted within four years after the Act of 1913 
became eflfective, the hen was lost forever. It has 
been held, however, that an extension of the vendor's 
hen note, although not recorded as provided by stat- 
ute, would revive the debt for four years, but would 
not vitalize the hen.^* 

19. Suit for Debt Without Foreclosure of lien.— 

Where the holder of a vendor's hen note sues for the 
debt and does not have a decree foreclosing the ven- 
dor's hen, a purchase of the land under execution will 
not give him a title free from subsequent encum- 
brances; but in order to assert his superior rights he 
must obtain a foreclosure of his hen in a suit to which 
subsequent claimants are made parties.^*^ 

20. Vendor's Rights Upon Release of Encumbered 
Property. — ^Where a vendor sells land, a part of which 
is encumbered, retaining a vendor's hen, and after- 
ward a part of the encumbered land is released, the 
vendor is entitled, as against the vendee, to a hen 
upon the whole of the property so released.^® 

21. When Lien May Extend to Personal Property. 

— ^Where personal property is conveyed with real prop- 
erty by deed, and the vendor's hen is expressly re- 
tained to secure the payment of the whole of the pur- 
chase money, the vendor's lien will extend to the land 
for the value of the personal property.^^ 

22. When the Vendor's Lien Does Not Exist.— A 
vendor's lien cannot be created simply by recitals in 

i*McCracken vs. Sullivan, 221 S. W. Rep., 336. 
15 Pope vs. Witherspoon, 231 S. W. Rep., 837. 
leNiel vs. Pick & Co., 203 S. W. Rep., 1112. 
17 Honaker vs. Jones, 102 S. W. Rep., 132. 
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a promissory note when it is in fact not given for the 
purchase money for the land.^® Nor can a lien be 
created on land by lending money to a purchaser 
thereof on his oral promise to convey the land to the 
lender on default of payment, since a hen cannot be 
created upon real estate by parol agreement.^* A per- 
son who has no title to land cannot, by reason of a 
sale thereof, enforce a hen retained in a deed pur- 
porting to convey the land.^® 

23. Waiver of Vendor's Equitable Lien. — ^There is 
no legal presumption of a waiver of a vendor's hen, 
and proof of a waiver must clearly show such inten- 
tion.^^ The gift and dehvery of a vendor's hen note 
to the vendee by the vendor, however, remits the debt 
and extinguishes the lien.^^ A vendor has a lien upon 
the land as long as he shows no purpose of releasing 
the land and taking other security; but any act of his 
which shows an intention to release the land divests 
the lien.^ A vendor's Ken is given by law when one 
person sells land to another on credit, and may be 
waived by such facts as show that the seller reUes on 
other security, or relinquishes his right to the security 
which the law gives him; but the absence of a knowl- 
edge that the law gives such security, or a mere secret 
intention not to claim it, does not aflfect his Uen.^* 
The mere fact that a deed recites the payment of the 

i^Claes vs. Dallas Loan Assn., 83 Texas, 50. 
i» Aaron Frank Clothing Co. vs. Dugan, 204 S. W. Rep., 471. 
20 Palmer vs. Chandler, 47 Texas, 332; Haynes vs. Taylor, 43 S. W. 
Rep., 314. 
2iMcBride vs. Beakley, 203 S. W. Rep., 1137. 
22 Newcom vs. Ford, 222 S. W. Rep., 592. 
2« Wasson vs. Davis, 34 Texas, 159. 
2* Houston vs. Dickson, 66 Texas, 79. 
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16 LIENS. 

purchase money does not waive or destroy a vendor's 
Ken for such purchase money.^*^ The vendor's lien is 
not waived by the substitution of a third person for the 
original vendor as payee of the note given for the pur- 
chase money; nor by the subsequent execution of a new 
note, with accrued interest, for the original note; nor 
by taking a deed of trust upon the same land to secure 
the purchase money note.^* Where other security than 
the land is contracted for, equity does not infer that the 
vendor is entitled to a diflferent and additional security 
from that stipulated.*^ 

24. No Waiver Presumed as to Express liens. — 

It is misleading to mention a waiver of a vendor's 
lien as applicable to an express hen. When a hen is 
once created by express agreement, the land is not to 
be disencumbered save by a payment of the debt or a 
contract for the release or discharge of the encum- 
brance.*® There is a wide distinction between the 
equitable vendor's hen and an express vendor's lien, 
and facts which would create the presumption of a 
waiver of the former would be wholly insufficient in 
the case of an express hen reserved in the deed of con- 
veyance or by mortgage.*' 

MORTGAGE AND DEED OF TRUST LIENS. 

25. Similarity Between Mortgages and Deeds of 
Trust. — In so far as the lien is concerned, a deed of 
trust is nothing more than a mortgage with a power 

26 Clark vs. Collins, 76 Texas, 33. 
2« Irvine vs. Gamer, 60 Texas, 48. 

27 Flanagan vs. Cushman, 48 Texas, 241; Pridger vs. Warn, 79 
Texas, 588. 

28 Wilcox vs. First National Bank, 93 Texas, 322. 
2» Wright vs. Wooters, 46 Texas, 380. 
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of sale, the chief diflference between an ordinary mort- 
gage and a deed of trust being the manner of fore- 
closure, although a deed of trust Ken may be fore- 
closed by an equitable proceeding in court, the same 
as an ordinary mortgage. Ordinarily, however, a sale 
is made by the trustee, or substitute trustee, as pro- 
vided in the deed of trust, without judicial procedure. 
Since only the lien is being here treated, both forms 
of security will be considered, indiscriminately. 

26. Mortgage and Deed of Trust Defined. — ^A mort- 
gage or deed of trust is a form of security for debt, 
and it has been held that a debt is essential to the 
existence of a mortgage.^ It is not necessary, how- 
ever, that there should be either a written or verbal 
promise to pay such debt, other than the mortgage.* 
It is essential to the validity of a mortgage that there 
should be some character of debt to be secured, other- 
wise it would be without consideration and invalid. 
However, it is not necessary that there should be an 
express promise to pay the debt. It is sufficient if 
the relation of debtor and creditor exist and continue 
after the execution of the mortgage.^ A mortgage on 
land has been defined by the text writers as a con- 
ditional conveyance, but in Texas it is simply a lien 
for the security of a debt, created by contract, the 
title to the property remaining in the mortgageor; so 
that when the debt is paid a reconveyance of the 
property is not necessary.* At common law a mort- 

1 Harvey vs. Edens, 69 Texas, 420; Gazley vs. Herring, 17 S. W. 
Rep., 17. 

2 Hubby vs. Harris, 68 Texas, 91. 

8 McCamant vs. Roberts, 80 Texas, 316. 

4 Sampson vs. Williams, 6 Texas, 102; Pratt vs. Godwin, 61 
Texas, 331. 
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18 LIENS. 

gage was recognized as a defeasible conveyance of 
land, but that doctrine does not obtain in Texas, where 
a simple mortgage does not pass title to the property 
mortgaged.^ Therefore, if the mortgage hen should 
not be foreclosed within four years after the maturity 
of the debt secured, it would cease to be a hen upon 
the property, by reason of the terms of the statute of 
Umitation, and the mortgagee would not have any right 
or title in or to the property mortgaged.® 

27. A Mortgage in the Form of a Deed. — ^A deed 
absolute upon its face, if executed for the purpose of 
securing a debt, is in fact a mortgage, and it is a gen- 
eral rule of law that a deed made for the purpose of 
securing a debt, and accompanied by a contempora- 
neous agreement for a reconveyance of the property 
on payment of the debt, is, in effect, a mortgage.^ 
Thus, one agreeing to convey land on payment of a 
pre-existing debt which the deed was given to secure, 
is not a purchaser for value, but a mortgagee.^ 

28. Difficulty in Determining Character of Instru* 
ment. — Sometimes it is difficult to determine whether 
an instrument is a mortgage or conditional sale. A 
mortgage is security for a debt, while a conditional 
sale is a conveyance for a price paid, or to be paid, 
to become absolute in a particular event, or a con- 

5 Burgess vs. Millican, 50 Texas, 397; Galloway vs. Kerr, 63 S. W. 
Rep., 180. 

«Art. 5693, Vernon's Sayles* Stats., 1914. 

7 Carter vs. Carter, 5 Texas, 93; Moore vs. Wills, 69 Texas, 109; 
Gibbs vs. Penny, 43 Texas, 560; Eckford vs. Berry, 87 Texas, 415; 
Mann's Executors vs. Falcon, 25 Texas, 271; Miller vs. Yturria, 69- 
Texas, 549; Hames & Co.. vs. Schoelkopf, 71 Texas, 418; Adams vs. 
Bateman, 88 Texas, 130. 

sHutcbins vs. Cbapman, 37 Texas, 612. 
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veyance accompanied by an agreement to resell upon 
particular terms.® In determining the character of 
ftie instrument, certain tests may be applied. In order 
tc give it the eflfect of a mortgage the relation of 
debtor and creditor must continue to exist after the 
execution of the instrument.^® Another test is to as- 
certain whether or not the apparent vendee has any 
right of action against the vendor for the money which 
formed the consideration for the conveyance.^^ Where 
it is optional with the vendor to avail himself of a con- 
dition subsequent and he does not do so, the instru- 
ment will stand as a conveyance.^^ It has been held 
that in determining whether a transaction is a mort- 
gage or a conditional sale, the fact that the money 
which is to be paid in consideration of a reconvey- 
ance is to bear interest, is always a circumstance which 
tends to show the existence of a debt, and, therefore, 
that the instrument is a mortgage." Another test or- 
dinarily applied, in determining whether an instru- 
ment is a conditional sale or mortgage, is to ascertain 
whether or not a debt exists." 

29. When a Deed is Not a Mortgage.— A deed ab- 
solute upon its face is not a mortgage when it is de- 
livered to extinguish a debt, although the grantee 
should give a contemporaneous promise to reconvey 
on being reimbursed within a reasonable time in an 

» Astugueville vs. Loustannau, 61 Texas, 233. 

lOAlstin vs. Cundiff, 62 Texas, 463. 

11 Calhoun vs. Lumpkin, 60 Texas, 189. 

i^Benyman vs. Schumaker, 67 Texas, 314. 

18 McCamant vs. Roberts, 80 Texas, 318. 

i*Hall vs. Jennings, 104 S. W. Rep., 489; Boatright vs. Peck, 
33 Texas, 68; Butler vs. Carter, 58 S. W. Rep., 632; National Bank 
vs. Lovenberg, 63 Texas, 606; Loving vs. Milliken, 69 Texas, 423; 
Gray vs. Shelby, 83 Texas, 406. 
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amount equal to the debt and interest thereon.^' 
Whether a conveyance is a deed or mortgage depends 
largely upon the intention of the parties. If the pur- 
pose of the instrument is to pass the title with the 
right reserved in the vendor to repurchase the prop- 
erty for a fixed price within a limited time, it is a 
conditional sale.^^ 

30. How an Instrument Should be Construed. — 
Where it is doubtful whether an instrument was in- 
tended as a mortgage or a conditional sale, coiu'ts of 
equity are inclined to consider it a mortgage, as being 
more benign in its operation.^^ A court of equity will 
sustain a contract creating a lien upon property as a 
mortgage whenever it appears from the contract that 
the parties intended it to operate as such, although 
neither the word "lien" nor "mortgage" appears in 
the contract.^® The intention of the parties is gath- 
ered from the facts and circumstances attending the 
transaction in determining whether an instrument is 
a deed or mortgage.^* 

31. Innocent Purchasers Protected. — ^Where a 
homestead owner executed a void deed of trust on 
a portion of his homestead, and afterward sold the 
property to another person, who assumed the pay- 
ment of the debt seciu'ed by the deed of trust as a 
part of the consideration, it was held that the mort- 
gagee had a valid lien against the land in the hands of 

iBRotan Grocery Co. vs. Turner, 102 S. W. Rep., 932. 
le Fowler vs. Stoneum, 11 Texas, 478; Gray vs. Shelby, 83 Texas, 
405. 

17 DeBnihl vs. Maas, 54 Texas, 464. 

18 Dunman vs. Coleman, 59 Texas, 199. 

i» Goodbar & Co. vs. Bloom, 96 S. W. Rep., 657; Kirby vs. National 
Loan Co., 54 S. W. Rep., 1081. 
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the purchaser.*® However, equity never aids a per- 
son who is cognizant of the vice in a transaction, nor 
a person who wilfully or negligently fails to seek in- 
formation. Thus, a subsequent mortgagee, or pur- 
chaser under such mortgage, is not an innocent pur- 
chaser as against an outstanding vendor's lien note, 
knowledge of which could have been acquired by the 
exercise of ordinary diligence.^^ Equity will not pro- 
tect one at the expense of another equally innocent. 
Thus, a payee, accepting a note and deed of trust to 
the wife's land to secure the note, without knowledge 
that the wife, at the time of the execution of the deed 
of trust, was insane, was not protected as an innocent 
purchaser, equity preferring to protect first the rights 
of the insane woman.^^ 

32. Registration Laws. — ^It is provided by statute 
that all deeds of trust and mortgages shall be void as 
to all creditors and subsequent piu*chasers for a val- 
uable consideration without notice, unless they shall 
be acknowledged and recorded as provided by law; 
but it is further provided that, as between the parties, 
their heirs and all persons with notice thereof, such 
instruments shall be valid and binding without being 
recorded." 

33. The Lien Follows the Debt. — ^Like a vendor's 
lien, a mortgage lien is incident to the debt, and passes 
to the assignee of the notes seciu'ed thereby without 

20 First National Bank vs. Rioe-Stix Dry Goods Ck>., 213 S. W. 
Bep., 344. 

ai Barton vs. Jones, 220 S. W. Rep., 193. 

2a White vs. Howard, 229 S. W. Rep., 611. 

2«Art. 6824, Rev. Stats., 1911; Shaw vs. Jackson, 227 S. W. 
Rep., 620. 
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special mentioii thereof.^* Being incident to the debt, 
when that is barred, the lien dies with it.^*^ 

PLEDGEE'S LIEN. 

34. Definition of Pledge. — ^A pledge may be defined 
to be a deposit of personal property as security for a 
debt, to be held until the debt secured is paid, the 
debtor thus becoming, in legal parlance, the pledgeor 
and the creditor the pledgee. The thing deposited as 
security is termed a pledge, and it may be given as 
security for a pre-existing debt, or it may be given as 
security for a debt created at the time the pledge is 
deUvered. The title to the property remains in the 
pledgeor so long as it remains in the hands of the 
pledgee as security, but the pledgeor is not entitled to 
the possession thereof until he redeems the pledge by 
payment of the debt secured. A pledge of personal 
property is distinguished from an ordinary condi- 
tional sale, which vests title in the pledgee if the prop- 
erty should not be redeemed at a specified time. 

35. Delivery of the Pledge. — Until possession and 
the right to control the property has passed from Ihe 
owner of the pledge, it is not a pledge, but a mere 
executory contract for a pledge.^ As a general rule 
there must be a change of possession in order to cre- 
ate a vahd pledge, such as would amount to a sufiident 
delivery in case of a sale.^ A symbolic deUvery, as 
by transfer of a key to a warehouse, or a warehouse 
receipt, where goods are stored, is a sufiicient deUv- 

2* Intertype Corporation vs. Sentinel Pub. Co., 206 S. W. Rep., 548. 

2bRosb Heirs vs. Mitchell, 28 Texas, 150. 

lAdoue vs. Seeligson & Co., 54 Texas, 593. 

2 Brown vs. Hudson, 38 S. W. Rep., 653 (93 Texas, 656). 
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ery under the law of pledgeor and pledgee.' Bills of 
lading and warehouse receipts, with or without in- 
dorsement, by way of a pledge of goods which they 
represent, will constitute constructive delivery and a 
vaKd pledge.* What constitutes deUvery is a question 
of law, and depends upon the nature, character and 
situation of the property, and, in many cases, upon 
custom and usage in particular localities.*^ A hen 
cannot be claimed under an agreement to pledge, ex- 
cepting as to articles thereafter actually deUvered, 
dehvery and possession being essential to the cre- 
ation of a hen.* 

36. Rights of Pledgee. — One of the most essential 
rights of the pledgee is the right to hold possession 
of the pledge.*^ An administrator of a deceased 
pledgeor has no better right to the possession of 
pledged property than his intestate has during his 
lifetime.^ The indorsement and deUvery of a nego- 
tiable note as security vests in the indorsee the legal 
right thereto, with a qualified interest in the note so 
indorsed and dehvered. The contract is executed be- 
tween the parties — the indorsor and the indorsee.* 
The assignment as collateral security of a negotiable 
note will appropriate the property to the extent neces- 
sary to discharge the debt for which it was given as 

8 Campbell vs. Alford, 57 Texas, 159 ; Osbom vs. Koenigheim, 67 
Texas, 91 ; Adoue vs. Seeligson & Co., 64 Texas, 593. 

* National Bank vs. Citizens' National Bank, 93 S. W. Rep., 209 
(101 Texas, 650). 

6 Osbom vs. Koenigheim, 67 Texas, 91. 

« First National Bank vs. Campbell, 193 S. W. Rep., 197. 

f Coleman vs. Anderson, 98 Texas, 86. 

8 Fulton vs. National Bank, 62 S. W. Rep., 84 (94 Texas, 704). 

9 Beer vs. Landman, 88 Texas, 450. 
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collateral security.^® The pledgee of a negotiable note 
of a third party may, without express authority, after 
notice to the pledgeor, sell the note when his debt is 
due, although the note held as collateral should not 
be due.^^ One to whom a vendor's lien note has been 
pledged as collateral security for a debt can foreclose 
the lien without first suing on the original debt.^* 
The transfer and delivery, as collateral security, of a 
promissory note, secured by a vendor's lien, carries 
with it the lien, and the pledgee may enforce the lien 
to the extent of his debt.^' When a note is pledged 
as collateral security, the pledgeor is released from 
responsibihty as to the collection. The pledgee is 
the holder of the legal title, and is entitled to receive 
payment, and, in the event of default, to collect it 
and apply the proceeds to the payment of the prin- 
cipal indebtedness.^* The pledgee may maintain an 
action against the real owner for the wrongful de- 
tention of the pledged property, or against one com- 
ing into possession from the owner with notice of the 
pledge.^*^ The pledgee may maintain an action of 
trover against a mere wrongdoer or trespasser for 
the value of the pledged property.^* A pledgee may 
maintain an action against a sheriff and a creditor of 
the pledgeor for a conversion of the pledged property 

loRawIes vs. Perkey, 50 Texas, 311. 
11 Brightman vs. Reeves, 21 Texas, 70. 
laPoythress vs. Ivey, 228 S. W. Rep., 157. 

i» White vs. Downs, 40 Texas, 226; Sanderson vs. Railey, 47 S. W. 
Rep., 667. 

14 C. H. Larkin Go. vs. Dawson, 83 S. W. Rep., 882; Liner vs. 
Watkins Land Co., 68 S. W. Rep., 311. 

15 Hudson vs. Wilkinson, 46 Texas, 444; Hart vs. Tyrrell, 83 S. W. 
Rep., 1074. 

le T. & P. Ry. CJo. vs. Beard, 68 Texas, 265. 
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sold under attachment issued subsequently to the 
pledge of the property.^^ 

37. Liability and Responsibility of Pledgee.— When 

the holder of a collateral security, such, for instance, 
as scrip, so negligently manages it that it becomes 
worthless, the pledgeor will be credited with what 
its proceeds would have been had he not been negli- 
gent.^® However, the maker and sureties of a note 
are not entitled to a credit equal to the depreciation 
of the value of the pledge between the dates of the 
maturity of the note and the institution of suit, in the 
absence of any demand by them on the pledgee to 
sell it, or any stipulation in the contract of pledge that 
it should be sold at maturity.^^ In the absence of an 
agreement, the profits of the thing pledged must be 
accounted for by the pledgee.^* A pledgee who negli- 
gently suffers collateral securities to be lost to the 
owner is chargeable therefor, by a plea of set-off to 
the principal debt.^^ The taking of collateral security 
of a higher nature is not a merger of the original debt, 
unless expressly taken in satisfaction thereof, and does 
not preclude the creditor from proceeding on the orig- 
inal contract.^^ A pledgee who fails to use reason- 
able dihgence in the collection of notes held as col- 

17 Schmick vs. Bateman, 77 Texas, 326. 

18 National Bank vs. Bruhn, 64 Texas, 571. 

17 Adoue & Lobitt vs. Hutches, 76 S. W. Rep., 41. 

20 Chevallier vs. Wilson, 1 Texas, 161. 

21 Marberry & Son vs. Farmers' National Bank, 26 S. W. Rep., 215 
(93 Texas, 662). 

22 Stampers vs. Johnson, 3 Texas, 1; Burke vs. Cruger, 8 Texas, 66; 
Graves vs. Allen, 66 Texas, 589. 
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lateral security is responsible to the pledgeor for any 
loss resulting from negligence.^' 

38. Pledge Cannot be Held for Other Debt Than 
That Secured. — ^A pledge or collateral cannot be held 
or used as security for any debt or purpose save such 
as is covered by the agreement of the parties.^* It 
has been said: "Where A indorses a note for the 
accommodation of B, A cannot use the indemnity 
against his UabiUty for such indorsement — ^a security 
previously transferred to him by B — ^as indemnity 
against an entirely different UabiUty; nor can A con- 
fer upon the holder of the accommodation note any 
right to apply such security on that note.''^*^ Where a 
note is secured by coUateral security, a second note 
deUvered by the same debtor to the same creditor 
with the agreement that the coUateral security shaU 
stand for both of the notes, the rule is that the sur- 
plus remaining from the security after paying the 
first note must be appUed to the second note.^® A 
pledge or coUateral cannot be held nor used as a 
security for any other debt, nor for any other pur- 
pose, than such as is covered by the agreement of the 
parties.^^ 

39. Authority to Make Pledge. — ^A clerk or sales- 
man, employed by a mercantile firm, has no impUed 
authority to pledge the firm's property for his own 

28 Douglas vs. Mimdine, 67 Texas, 344; C. H. Larkin Co. vs. 
Dawson, 83 S. W. Rep., 882. 

24 National Bank vs. Blocker, 77 Texas, 73; Hardie & Co. vs. 
Wright, 83 Texas, 345. 

25 Anderson vs. Sims, 4 S. W. Rep., 471. 
20 National Bank vs. Bruhn, 64 Texas, 571. 

w Thompson vs. Findlater Hdw. Co., 205 S. W. Rep., 831. 
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debt.^® Nor has a factor who receives property for 
the purpose of sale a right to pledge it as security for 
his own debts.2® However, when the owner of a note 
places the apparent title thereto in another, who in- 
duces a loan company to advance money and accept 
the notes as security therefor, the owner is estopped 
from questioning the validity of the pledge, and the 
loan company will be protected as an innocent pur- 
chaser.'® It is a general rule that when an agent has 
only the indicia to sell, he cannot pledge the property, 
and if he should attempt to do so, his principal may 
recover from the pledgee the goods pledged or their 
value.'^ It was the rule at common law that a pledge 
of property held by the factor for sale, made by the 
factor to secure his individual indebtedness, could not 
be enforced against the owner of the goods, although 
the pledgee had no notice of the fact that the factor 
did not own the goods, and took the pledge on the 
faith of his belief that the factor was the owner, tm- 
less the owner of the goods, by some act other than 
the mere deUvery of the property to the factor, had 
estopped himself from denying the right of the factor 
to treat the goods as his own.'^ 

40. Remedies of the Pledgee. — ^The pledgee has the 
election of two remedies. He may have a judicial 
sale under a decree of foreclosure, or he may sell 
without judicial process, upon giving reasonable 
notice.^' However, the parties may agree upon the 

28 Oliphant vs. Markham, 79 Texas, 543. 
2©McCleary vs. Grimes, 55 Texas, 485. 

80 May vs. Martin, 72 S. W. Rep., 840. 

81 Renfroe vs. Hall, 202 S. W. Rep., 218. 

82 Chase-Hackey Piano Co. vs. Clymer, 202 S. W. Rep., 214. 
88Luckett vs. Townaend, 3 Texas, 119. 
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remedy in advance, and thus make a remedy exclu- 
sive.'* Also, it has been held that the pledgee may 
maintain a suit on the principal debt without first 
collecting and appropriating the collateral security.'* 
Where cotton was pledged to secure advances for its 
purchase, the contract between the parties contem- 
plated that the pledgee should market it for the ben- 
efit of himself and the pledgeor, and, therefore, the 
latter could not compel the pledgee to hold the cotton 
without tendering to him the full amount due or to 
become due, nor could a garnishing creditor of the 
pledgee.'* 

41. Manner of Sale by Pledgee. — Unless otherwise 
expressly authorized in the contract of bailment, a 
sale by the pledgee of property pledged to secure an 
indebtedness, to be vaKd, must be pubUc, after due 
advertisement, and reasonable notice to the pledgeor, 
of the time and place of sale.'' In the absence of an 
agreement, collateral pledged as security can be sold 
only at public auction, after notice to the pledgeor.'® 
The holder of property pledged for a debt may sell 
it, after giving reasonable notice, at pubUc auction, in 
satisfaction of the debt, unless the character of the 
property is such as to raise the presumption that the 
parties intended that it should be used in some other 
way to raise the money, as in case of a bill of exchange 
or promissory note at maturity.'® The sale of pledged 

84 King & Co. vs. T., B. & I. Co., 58 Texas, 669. 

35 Marberry & Son vs. Farmers' National Bank, 26 S. W. Rep., 216 
(95 Texas, 667). 

36 Mensing vs. Engelke, 67 Texas, 532. 

37 Western Union Telegraph Co. vs. Haynes, 212 S. W. Rep., 260. 
88 Haynes vs. Western Union Telegraph Co., 231 S. W. Rep., 361. 
8» King & Co. vs. T. B. & Ins. Cb., 58 Texas, 669. 
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property must be made at public auction, and due 
notice of the time and place must be given to the 
pledgeor; and the pledgee, at his peril, must deal 
fairly and justly, both as to time of notice and man- 
ner of sale.*® When powers annexed to a note au- 
thorized a private sale of bonds transferred as col- 
lateral security for a note waived advertisement or 
notice it was held that the waiver included the pledgeor 
and all other persons interested.*^ It is a well settled 
rule of the law relating to pledges that an agreement 
between the parties may authorize the pledgee to sell 
the property either at pubUc or private sale, and with 
or without notice to the pledgeor, and the pledgee may 
himself become the purchaser at the sale, by agree- 
ment, the proceeds to be applied to the liquidation of 
the debt, and the balance held in trust for the pledgeor. 
Of course, the sale must be fairly made and for a fair 
price, but the power to sell exists, and by the sale the 
pledgeor is deprived of all interest in the property.*^ 

42. Purchase by Pledgee at Sale. — ^Where a pawn- 
broker purchases a pledge at his own sale, the burden 
is upon him to show, in an action by the pledgeor for 
conversion, that the sale was made according to law 
and with the utmost good faith.** A purchase by the 
pledgee of the thing pledged, at pubKc sale, does not 
render the sale void, but only voidable, the title still 
remaining in the pledgeor, and the sale may be either 

4oLuckett vs. Townsend, 3 Texas, 119; Jones vs. Thurmond, 5 
Texas, 318. 

4iDulnig vs. Weekes, 40 S. W. Rep., 178; King & Co. vs. T. B. & 
Ins. Co., 58 Texas, 669. 

*2 Hartford Life Ins. Co. vs. Benson, 231 S. W. Rep., 361. 

48XJncle Sam's Loan Office vs. Emerson, 107 S. W. Rep., 1165. 
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ratified or repudiated.** It has been held that with- 
out special agreement a pledgee cannot purchase from 
himself at private sale.** 

43. Conversion by Pledgee. — ^In order that a re- 
fusal by a pledgee to dehver up the pledged property, 
upon a tender by the pledgeor of the amount of the 
debt secured, to result in a conversion by the pledgee 
and destroy his hen, the tender must be made in good 
faith, with the intention to pay the money upon the 
debt, and be refused without any just or reasonable 
cause. However, where the agent of the pledgee has 
not possession of the security when the tender is made 
and immediate deUvery is required by the pledgeor, 
which is impossible, refusal to accept is justifiable and 
does not work a forfeiture of the Hen.** A pledgee 
who purchases property at a pubUc sale is not guilty 
of conversion, for such sale is ineffectual to pass title 
to the property, unless ratified by the pledgeor, and 
the pledgee simply holds the pledge the same as be- 
fore the sale.*' Where a pledgee of property, held as 
security for money borrowed, sold and converted it, 
interest could be allowed only upon the difference be- 
tween the value of the property and the amount bor- 
rowed, instead of upon the total value of the prop- 
erty.*^ 

44. Title to the Pledge. — ^Title does not pass to the 
pledgee upon failure of the pledgeor to pay the debt 

44 First National Bank vs. Mings, 32 S. W. Rep., 178 (93 Texas, 
683). 

46 Dulnig vs. Weekes, 40 S. W. Rep., 178. 
46Malone vs. Wright, 90 Texas, 49. 

47 First National Bank vs. Ming, 32 S. W. Rep., 178 (93 Texas, 
683). 

48 Early-Foster Co. vs. Mid-Texas Oil Mills, 208 S. W. Rep., 224. 
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on time, the pledgeor being entitled to redeem until 
the property is sold; and a stipulation in the contract 
of pledge that, if the pledge is not redeemed within a 
specified time the right of property shall be absolute 
in the pledgee, is of no effect.** 

45. Assignment of Pledge. — ^The consent of the 
pledgeor is not essential to the right of the pledgee to 
make an assignment or subpledge of the property held 
as security.*^* The assignee of the pledge takes the 
property with all the responsibility of the original 
pledgee." 

46. Redelivery to Pledgeor.^While the pledgee or- 
dinarily loses his lien by redelivery of the thing pledged 
to the pledgeor, the principle does not apply to a de- 
Uvery to the pledgeor for a special purpose.'^^ 

47. Pledge by Other Than the Debtor. — ^An exten- 
sion of time for the payment of the debt was suflBcient 
consideration for the deposit of shares of stock by 
the father to secure the notes of his son.*'* 

48. When Debt Secured by Pledge is Barred. — 
While a pledge can be subjected to the payment of a 
debt already barred, where the contract of bailment 
gives the pledgee the right to sell the article in the 
event the debt is not paid, recovery cannot be had 
on a collateral note where resort must be had to a 

*»Luckett vs. Townsend, 3 Texas, 119; Hart vs. Tyrrell, 82 S. W. 
Rep., 1074. 

60 Coleman vs. Anderson, 82 S. W. Rep., 1057 (98 Texas, 570). 

61 Jones vs. Thurmond, 5 Texas, 318; Thorp & Griffith vs. Porter 
& Waters, 93 S. W. Rep., 530. 

62 Hubbell, Stark & C5o. vs. Farmers' Union Cotton Co., 196 S. W. 
Rep., 681. 

6« Patillo vs. Citizens' National Bank, 197 S. W. Rep., 1054. 
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court to establish the original debt and enforce the 
rights, and such debt is barred/* 

49. Time of Pajmient of Debt Secured.— When 
there is no stipulated time for the payment of the 
debt secured by the pledge, it will be presumed that 
the payment is to be made upon demand.*'*' 

50. Defenses to Pledgee's Action. — ^When the payee 
of a note pledges it before maturity, it is no defense 
to the pledge's action on the note against the maker 
that, as between the maker and the payee, the con- 
sideration for the note has failed.*** Where a note 
payable to a pledgeor was pledged as collateral secu- 
rity before maturity, without notice of any defense, 
payment by the maker to the pledgeor, with knowl- 
edge of the pledge, was no defense to the pledgee's 
action to enforce the payment of the note against the 
maker.^^ Where a sale of land is rescinded, one hold- 
ing as collateral security the notes given for the pur- 
chase price can enforce the payment thereof to the 
extent of the principal debt.*** A purchaser of pledged 
property from the pledgeor, with notice of the 
pledgee's rights, takes the property subject thereto.**® 
A pledgeor cannot recover the property pledged on the 
ground that the contract for which it was pledged was 
unlawful.®* 

64 Poythress vs. Ivey, 203 S. W. Rep., 103. 

65 King & Co. vs. T. B. & Ins. Co., 58 Texas, 669. 

66 Hardie & Co. vs. Wright, 83 Texas, 346. 
67Landa vs. Muhler, 111 S. W. Rep., 752. 

68 Brotherton vs. Anderson, 66 S. W. Rep., 682. 
6© Hudson vs. Wilkinson, 61 Texas, 606. 
60 Beer vs. Landman, 88 Texas, 450. 
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PART III. 



EXECUTION LIENS. 



51. When Execution Lien Attaches. — ^A plaintiff 
acquires a fixed and certain interest in the land upon 
which his execution is levied, and his lien begins at 
the date of the levy of the execution.^ The levy is 
made when the indorsement is made upon the writ, 
and the Hen then comes into existence.^ 

52. When the Execution Lien is Lost. — ^Where a 
judgment creditor directs or consents to the return 
of an execution without sale after a levy, the lien 
acquired by reason of the levy is lost.^ A lien ac- 
quired by a levy on chattels, where the property is 
replevied and a bond is given and accepted, is lost.* 
Where a writ of error is sued out after the issuance 
of execution, there being no supersedeas, the execution 
lien expires immediately upon a reversal of the judg- 
ment.** 

53. When Execution Lien is Not Lost. — ^The lien 
acquired by reason of the levy of an execution upon 
land during the lifetime of the defendant in execution 
is not lost by reason of his death.* A levy upon cattle 

1 Simpson vs. Chapman, 45 Texas, 560 ; Borden vs. McBea, 46 
Texas, 396. 

2 Sanger Bros. vs. Trammell & Co., 66 Texas, 361 ; Riordan vs. 
Britton, 69 Texas, 198. 

8 Riddle vs. Bush, 27 Texas, 675. 

4 Wehh vs. Caldwell, 112 S. W. Rep., 97. 

oMosely vs. Gainer, 10 Texas, 393; Castro vs. lilies, 32 Texas, 479. 

« Burdett vs. Chandler, 22 Texas, 14. 
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on a range creates a lien which is not lost, in favor of 
a mortgagee, by a removal of the cattle to other coun- 
ties by the owner, where the owner acted under the 
instructions of the mortgagee in such removals 

54. Effect of Unrecorded Deed on Levy. — Under 
the operation of the registration laws, when an exe- 
cution lien attaches by reason of a levy, without notice 
of an unrecorded conveyance previously made, the 
purchaser at the execution sale acquires title against 
one claiming under such deed, although he may have 
had notice prior to the execution sale, but after the 
levy.® The levy of an execution upon land does not 
create a lien superior to the right of a purchaser of 
the land by an unrecorded deed where the execution 
creditors, who were purchasers thereunder, had notice 
of such deed prior to the levy.® An unrecorded deed is 
void as against a creditor who has acquired a specific 
Hen upon land by reason of the levy of an execution 
under a judgment rendered in a diflFerent county from 
that in which the land lies, although the judgment 
has not been recorded in that county.^* 

55. Lien Upon Mortgaged Land. — ^Land upon 
which a mortgage lien exists may be levied upon and 
sold under execution, subject to the rights of the 
mortgagee.^^ 

56. Notice to Execution Creditor.^ — ^When a re- 
recorded deed shows the execution of notes given for 

7 Brown vs. Hudson, 38 S. W. Rep., 653. 

sMcKamey vs. Thorp, 61 Texas, 648; Blum vs. Schwarz, 20 S. W. 
Rep., 54. 

• Holt vs. Hunt, 46 Texas, 416. 

10 Grimes vs. Hobson, 46 Texas, 416. 

11 James vs. Jacques, 26 Texas, 320. 



Digitized by 



Google 



LIENS. 35 

the purchase money for the land, and the maker of 
the notes is in possession, one purchasing the land at 
execution sale has fuU constructive notice of the ven- 
dor's Ken, even though the notes are not recorded.^* 

57. No Lien Upon Equitable Estate. — ^A resulting 
trust is not included within the terms of the registra- 
tion laws, and an execution lien does not attach to 
the interest of one entitled to an equitable estate grow- 
ing out of a resulting trust.^' 

58. As Between the Execution Creditor and a Land- 
lord. — ^A landlord, by virtue of his lien, has no such 
possessory rights in the crop of his tenant as will 
entitle him to prevent the removal of the crop from 
the premises by the tenant's creditor under an execu- 
tion levy.^* Where a suit to foreclose a landlord's 
lien was instituted before the tenant's property was 
removed from the leased premises, it was subject to 
the lien, although it had been sold under execution 
to satisfy a judgment against the tenant before the 
rendition of the judgment of foreclosure.^*^ 

12 Brotherton vs. Anderson, 66 S. W. Rep., 682. 
18 Brown Hardware Co. vs. Marwitz, 32 S. W. Rep., 78 ; Yoe vs. 
Montgomery, 68 Texas, 338. 

1* Evans vs. Groesbeck, 93 S. W. Rep., 1005. 
15 Irwin vs. Bexar County, 63 S. W. Rep., 550. 
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PART IV. 



STATUTORY LIENS. 



JUDGMENT LIENS. 

59. Manner of Fixing Lien. — ^It is by statute made 
the duty of every clerk of a court and every justice 
of the peace, when the person in whose favor a judg- 
ment is rendered in his court, his agent, attorney or 
assignee applies therefor to make out and deliver to 
such applicant an abstract of such judgment and cer- 
tify thereto. Such abstract must show the names of 
the plaintiffs and defendants in such judgment, the 
number of the suit in which the judgment was ren- 
dered, the date when such judgment was rendered and 
the amount still due thereon, and the rate of interest, 
if any, specified in the judgment.^ Also, it is made 
the duty of each clerk of the county court to keep in 
his office a well-bound book, known as the ** Judgment 
Record," and when any abstract of judgment is pre- 
sented to him, he shall file and immediately record 
the same in the judgment record, noting in such record 
the day and hour of such record, and he shall at the 
same time index it upon the record. The index of 
such judgment record must be alphabetical, and must 
show the names of the plaintifTs and defendants in 
the judgment, and the number of the page of the 
book in which the abstract is recorded.^ 

60. Operation and Duration of the Lien. — ^It is de- 
clared by statute that when any judgment has been 

lArtfl. 5611, 5612 and 5613, Rev. Stats., 1911. 
2 Arts. 5610, 5614 and 5615, Rev. Stats., 1911. 
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recorded and indexed, in the manner prescribed, it 
shall operate as a lien upon all the real estate of the 
defendants situated in the county where such record 
and index are made, as well as upon all real estate 
which the defendants shall thereafter acquire in such 
county.* It is further declared by statute that when 
a lien has been acquired, as provided by law, it shall 
continue for ten years from the date of such record 
and index, unless the plaintiff shall fail to have execu- 
tion issued upon his judgment within twelve months 
after the rendition thereof, in which case the lien shall 
cease to exist.* 

61. When a Judgment Lien Becomes Effective. — 
In one respect, at least, there is a marked distinction 
between a judgment lien and other hens. It is a gen- 
eral rule that an attempt to fix a hen upon a home- 
stead is ineffective, because of the constitutional pro- 
vision protecting the homestead from forced sale. 
Such liens, being void at the time the attempt is made, 
are not vitalized by a subsequent abandonment of the 
homestead.*^ However, a judgment lien is to be dis- 
tinguished from all other hens in this respect because, 
being vahd at its inception, it is merely suspended in 
its operation in so far as homestead rights are con- 
cerned, but attaches to the land of the defendant at 
the very moment it is abandoned as a homestead, just 
as it attached to land acquired subsequently to its 
registration.® By reason of the express terms of the 

a Art. 5616, Rev. Stats., 1911. 

*Art. 5617, Rev. Stats., 1911. 

6 P. J. Willis & Bro. vs. Mike, 76 Texas, 82. 

•Marks vs. Bell, 31 S. W. Rep., 699; Savage vs. Cowan, 113 S. W. 
Rep., 319; Bradley vs. Janssen, 93 S. W. Rep., 606 (101 Texas, 629) ; 
Glasscock vs. Stringer, 33 S. W. Rep., 677 (93 Texas, 684). 
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present statute, a judgment lien attaches to all prop- 
erty subsequently acquired, save the homestead, at 
the moment of its acquisition, and thereby becomes 
superior to all liens created by the defendant in the 
judgment. However, judgment liens of different dates 
attach simultaneously to property acquired after their 
registration.^ The common-law rule that a judgment 
lien attaches only to such estate as the judgment debtor 
owned at the time it was fixed, notwithstanding a 
prior unrecorded deed, has been extended by statute 
to all real property acquired by the judgment debtor 
subsequently to the recording and indexing of the ab- 
stract of judgment.® 

62. Effect of Appeal Upon Judgment liens. — ^It has 
been held that the hen acquired by the registration of 
a judgment abstract is not suspended by an appeal 
from the judgment, where the judgment, upon appeal, 
is affirmed, the appeal merely suspending the enforce- 
ment of the hen.* When a judgment is reversed, upon 
appeal, and finally reformed and rendered, in a court 
of final resort, the judgment of that court is the proper 
one to be recorded.^® 

63. Equitable Estates Not Subject to Judgment 
Lien.^Equitable estates are not within the contempla- 
tion of registration laws, and are not affected by judg- 
ment hens.^^ One who pays a part of the purchase 
price for land and takes possession under an oral 

7 Willis vs. Downes, 46 S. W. Rep., 920; Matula vs. Lane, 55 S. W. 
Rep., 504; Barton vs. Thompson, 54 Texas, 235. 

« Diltz vs. Dodson, 207 S. W. Rep., 356. 

• Thulemeyer vs. Jones, 37 Texas, 560; Smith vs. Kale, 32 Texas, 
290. 

loLundy vs. Pierson, 67 Texas, 233. 

11 Grace vs. Wade, 45 Texas, 522. 
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agreement only, unless he should make valuable im- 
provements thereon, has not such an interest in the 
land as would be subject to a hen.^^ A judgment lien 
upon the land of a debtor is inferior to every equity 
against the land in the hands of a judgment debtor 
at the incipiency of the lien, and courts of equity will 
protect the rights of third persons against the legal 
lien, and will limit that lien to the actual interest 
which the judgment debtor has in the land at that 
time, and this kind of equity is beyond the contempla- 
tion of registration laws relative to creditors." 

64. Abstract of Dormant Judgment.— A valid judg- 
ment lien can be created only by recording and in- 
dexing an abstract of judgment during its vitaUty, and 
the abstract of a dormant judgment does not create 
a lien.^* 

65. Transfer of Abstract of Judgment to a New 
Record. — ^Where an abstract of judgment is trans- 
ferred to a new record of abstracts, the indexing 
thereof in the new record will not render the judg- 
ment lien as of the date of the transfer, but will re- 
late back to the original index." 

66. Diligence Required to Keep the Lien Alive. — 
Under the present Texas statutes, it seems that no 
other diligence is required than the issuance of execu- 
tion within the first twelve months after the judg- 
ment is rendered in order to keep the Hen alive for 
the period of time fixed by statute; therefore, the early 

12 National Bank vs. Eustis, 28 S. W. Rep., 227. 
18 Use vs. Seinsheimer, 76 Texas, 459; Allday vs. Whitaker, 66 
Texas, 669; Blankenship vs. Douglas, 26 Texas, 225. 
1* Evans vs. Frisbie, 84 Texas, 341. 
i^Glagscock vs. Stringer, 33 S. W. Rep., 677 (93 Texas, 684). 
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authorities, construing statutes which required the 
performance of certain acts necessary to keep the lien 
alive, are not applicable to the present statute. It has 
been held that an effort to apply the early decisions 
to the present statutes is not an aid, but rather con- 
fusing.^* 

67. No Provision for Renewal of Lien. — Under the 
present statutes of Texas no provision is made for the 
renewal of the judgment hen, as under former laws, 
and, therefore, it seems that there can be no lien after 
the expiration of the period of time fixed for the exist- 
ence of a lien.^^ It has been held that under the present 
statutes the old practice of bringing a second suit in 
the district court to re-establish a lost lien on the judg- 
ment is not permissible." 

68. Abstract of Federal Judgment. — ^An abstract of 
a judgment rendered in Texas by any United States 
court may be recorded and indexed in the same man- 
ner provided for the judgments of state courts, upon 
the certificates of clerks of the United States courts, 
and will have the same effect as judgments of the 
state courts." 

69. What is Essential to a Valid Lien. — ^An abstract 
of judgment, in order to create a hen, must comply 
with the provisions of the statutes.*** It must give the 

lePfeuflfer & C5o. vs. Werner, 65 S. W. Rep., 888 (95 Texas, 659). 

17 Jackson vs. Butler, 47 Texas, 423 ; Black vs. Epperson, 40 Texas, 
162; Barron vs. Thompson, 54 Texas, 235. 

18 Parks vs. Young, 75 Texas, 278. 
u>Art. 5620, Rev. Stats., 1911. 

20 Bushman vs. Herring, 132 S. W. Rep., 882; Wicker vs. Jenkins, 
108 S. W. Rep., 188; Anthony vs. Taylor, 68 Texas, 403. 
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number of the suit.*^ It must give aU credits to which 
the judgment debtor is entitled.^^ It has been held 
that an abstract of judgment which shows the amount 
and date of the original judgment, rate of interest, 
the amount of costs, and the credits, if any, is suffi- 
cient without expressly stating the amount then due, 
and that a small error that is clearly clerical will not 
render the lien invalid.^** It must give the names of 
the parties to the judgment.^* It is necessary that there 
should be both a direct and a reverse index." The in- 
dex must contain the names alphabetically in order to 
create a hen upon the judgment debtor's property.** 

70. What is Not a Sufficient Compliance with the 
Statute. — ^Where the record of an abstract of judgment 
erroneously stated the date of a credit thereon, it was 
held to be insufficient to create a lien.^^ The mere 
fiUng of an abstract of judgment will not create a 
hen, nor will a hen attach to property until it has ac- 
tually been recorded and indexed as provided by stat- 
ute.^® An abstract of judgment is not admissible in 
evidence to show a lien claimed under it unless the 
proper indexing of the abstract affirmatively appears 

21 Rushing vs. Willis, 28 S. W. Rep., 921; Atteridge vs. Maxey, 
45 S. W. Rep., 606. 

22 Evans vs. Frisbie, 84 Texas, 341 ; First National Bank vs. Cloud, 
21 S. W. Rep., 770; Willis vs. Sanger, 40 S. W. Rep., 229. 

28 Kingman vs. Borders, 155 S. W. Rep., 614. 

2* Anthony vs. Taylor, 68 Texas, 403; James vs. Midland Grocery 
& Dry Goods Co., 146 S. W. Rep., 1073. 

25 Gin Co. vs. Oliver, 78 Texas, 182; Central Coal & Coke Co. vs. 
Southern National Bank, 34 S. W. Rep., 383. 

2eMcLarry vs. Studebaker Bros. Co., 146 S. W. Rep., 676. 

27 Noble vs. Barner, 55 S. W. Rep., 382. 

28 Bellhaze vs. Ratto, 69 Texas. 636. 
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from the record.^* The index of an abstract of judg- 
ment must give the names of all the parties; giving 
the firm names merely is not a compliance with the 
statute, and does not create a Uen.^® However, it has 
been held that when the firm name contains the names 
of the members of the firm, it is sufflcient.^^ It has 
been held that a failure to index an abstract of judg- 
ment against all the members of a partnership pre- 
vents a hen.** 

71. Statutes of Limitation Not Arrested by Lien. — 
It has been held that one may acquire a title to land 
under the three, five and ten years statutes of Umita- 
tion notwithstanding the hen created by the recording 
and indexing of an abstract of judgment in the county 
where the land Ues.** 

72. Lien Attaches to Excess of Homestead. — ^The 
Constitution of Texas limits the homestead, both rural 
and urban, and if either should exceed the constitu- 
tional limit, the excess would be subject to a judgment 
Hen, and the hen may be enforced as to the excess.** 

ATTACHMENT LIENS. 

73. Statutes Relating to Attachments Considered. — 
While it may not be strictly within the scope of a 
treatise of this character to consider statutory pro- 
visions relating to the issuance of attachments, it is 
deemed advisable to point out the statutory authority 

29Corbett vs. Redwood, 58 S. W. Rep., 550; Nye vs. Moody, 70 
Texas, 434; Gin Co. vs. Oliver, 78 Texas, 182. 

80 Willis vs. Nichols, 23 S. W. Rep., 1025. 

81 Oppenheimer vs. Robinson, 87 Texas, 174. 

82 Glasscock vs. Price, 45 S. W. Rep., 415. 
88 White vs. Pingenot, 90 S. W. Rep., 673. 

84 Harrison vs. First National Bank, 224 S. W. Rep., 269. 
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for their issuance. The statutes of Texas empower 
all judges and clerks of the district and county courts 
and justices of the peace to issue writs of original 
attachment, returnable to their respective courts, when 
the plaintiff, his agent or attorney, makes an affidavit 
in writing, stating that the defendant is justly indebted 
to the plaintiff and the amount of the demand; that 
the defendant is not a resident of the state, or is a 
foreign corporation, or is acting as such; or, that he 
is about to remove permanently out of the state and 
has refused to pay or secure the debt due the plaintiff; 
or, that he secretes himself so that ordinary process 
of law cannot be served upon him; or, that he has 
secreted his property for the purpose of defrauding 
his creditors; or, that he is about to secrete his 
property for the purpose of defrauding his cred- 
itors; or, that he is about to remove his property 
out of the state, without leaving suflBcient remain- 
ing for the payment of his debts; or, that he is about 
to remove his property, or a part thereof, out of the 
county where the suit is brought, with intent to de- 
fraud his creditors; or, that he has disposed of his 
property, in whole or in part, with intent to defraud 
his creditors; or, that he is about to dispose of his 
property with intent to defraud his creditors; or, that 
he is about to convert his property, or a part thereof, 
into money for the purpose of placing it beyond the 
reach of his creditors; or, that the debt is due for 
property obtained under false pretenses.^ The affi- 
davit referred to must state that the attachment is 
not sued out for the purpose of injuring or harassing 
the defendant, and that the plaintiff probably will lose 

lArt. 240, Rev. Stats., 1911. 
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his debt unless such attachment is issued.^ It is pro- 
vided by statute that no attachment shall be issued 
until a suit for the debt has been duly instituted, but 
it may issue in a proper case either at the commence- 
ment of the suit or at any time during its progress.' 
It is further provided by statute that attachment may 
issue before the debt becomes due, and the same pro- 
ceedings shall be had as in other cases, but no final 
judgment can be rendered against the debtor until the 
debt becomes due.* 

74. Jurisdiction Acquired by Attachment. — ^It is 
provided by statute that writs of attachment may issue 
in suits against persons, copartnerships, associations 
or corporations upon whom personal service cannot 
be obtained within the state, when the cause of action 
is founded upon tort or an unliquidated demand.** By 
ordinary process of law a state court cannot obtain 
jurisdiction over the person of a nonresident of the 
state, but where property of the nonresident within 
the state is attached a court will have jurisdiction in 
so far as a foreclosure of the attachment lien is con- 
cerned.* 

75. Levy of Attachment Creates a Lien. — ^The writ 
of attachment may be levied upon any property, real 
or personal, that is by law subject to levy and sale 
under execution.^ The levy of a writ of attachment 
upon any property of the defendant, unless the writ 

2 Art. 241, Rev. Stats., 1911. 

3 Art. 242, Rev. Stats., 1911. 
*Art. 243, Rev. Stats., 1911. 

6 Act 1913, p. 31 (Art. 247a, Vernon's Sayles* Stats., 1914). 
• Ward vs. McKenzie, 33 Texas, 297. 

7 Art. 254, Rev. Stats., 1911. 
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should be vacated, creates a Ken thereon from the 
date of the levy on real estate, and on such personal 
property as remains in the hands of the oflBcer exe- 
cuting the writ, as well as on the proceeds of such 
property as may be sold under an order of the judge 
before whom the case is pending.^ 

76. What Property is Subject to Attachment Lien. 
— ^A writ of attachment may be levied upon mortgaged 
property, subject, however, to the mortgage.*^ Where 
property is fraudulently transferred by a debtor by 
an instrument importing an absolute sale, a levy, to 
be effectual, must be made by actual seizure of the 
property in the possession of the transferee. The 
property cannot be subjected to an attachment hen 
under a levy by notice merely.^® The landlord's in- 
terest in the crop of his tenant is subject to attach- 
ment.^^ The levy of an attachment upon the interest 
of a partner in partnership goods will create a valid 
hen; the levy is not to be made by actual seizure of 
the property, however, but by notice, as in the levy 
of an execution in similar cases." A vendor's hen is 
not subject to attachment.^* The interest of devisees 
in land is subject to an attachment hen.^* A writ of 
attachment issued from a county court may be levied 
upon land, creating a vaUd hen thereon.^*^ Where an 
officer levies upon personal property and a claimant 

8 Arts. 259 and 267, Rev. Stats., 1911. 

»Belt vs. Reguet, 27 Texas, 471; Rayser vs. Reid, 65 Texas, 266; 
Wynne vs. State National Bank, 82 Texas, 378. 

10 Kessler vs. Halff & Bro., 51 S. W. Rep., 48. 

11 Rentf rew vs. Lancaster, 31 S. W. Rep., 229. 

12 Wettermark vs. Campbell, 93 Texas, 517. 

18 Traders* National Bank vs. Price, 228 S. W. Rep., 160. 
1* Sewell vs. Taylor, 224 S. W. Rep., 530. 
15 Sewell vs. Taylor, 224 S. W. Rep., 530. 
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of the property makes afBda\dt and gives bond, or 
where the defendant replevies the property levied upon 
and gives bond, as provided in Articles 257 and 258 
of the Revised Statutes, 1911, the effect of the levy of 
attachment is to create a hen upon the property, but 
there is no satisfaction of the plaintiff's debt until the 
property is sold.^® 

77. When Lien Does Not Attach by Reason of Levy. 

— ^The levy of an attachment on the interest that the 
defendant owned in land at the time of the levy does 
not attach to the title subsequently acquired by him in 
the same land." Nor can the levy of an attachment 
create a lien upon an interest in property which the 
defendant has contracted for but has not acquired.^® 
Animals deUvered to a dealer in horses to be cared for 
by him until sold, and to be sold as soon as possible, 
under a written agreement whereby he was to receive 
a part of the proceeds as compensation for his services 
in caring for the horses and effecting a sale thereof, 
were not subject to an attachment lien at the suit of 
his creditors.^® Crops upon which the landlord has a 
hen are not subject to an attachment hen in favor of 
a creditor of the tenant.^® It has been held that the 
shares of stock of a corporation are not subject to an 
attachment hen.^^ An attachment hen cannot be ac- 
quired by reason of a levy upon property exempt from 
execution sale.^^ 

16 Kanaman vs. Hubbard, 222 S. W. Rep., 151. 

17 Sullivan vs. Graham, 117 S. W. Rep., 171. 

18 Smith <S Co. vs. Whitfield, 67 Texas, 124. 

i» National Cotton Oil Co. vs. Ray, 91 S. W. Rep., 322. 

20 Evans vs. Groesbeck, 93 S. W. Rep., 1006. 

21 Mutual Ins. Co. vs. Browe & Co., 38 Texas, 230. 

22 Hoflfman vs. Rose, 217 S. W. Rep., 424. 
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78. Intervention in Attachment Proceedings. — ^A 
junior attaching creditor may intervene in a suit of 
the first attaching creditor for the purpose of testing 
the validity of the debt upon which it is founded, and 
thus defeat a fraudulent disposition of the debtor's 
property.^^ 

79. Defendant Precluded from Questioning Valid- 
ity of Writ. — ^The giving of a replevy bond where per- 
sonal property is attached precludes the defendant 
from questioning the legality of the levy. Some au- 
thorities hold that he is estopped; others hold that he 
has waived any irregularities in making the levy.^* 

80. Pledgee's Right to Possession of Personal Prop- 
erty. — ^Where a pledgee is in possession of a crop prior 
to the levy of an attachment thereon, he may retain 
such possession against attaching creditors of a 
tenant.^*^ 

81. Filing a Corrected Deed After Attachment. — 

The fiUng for record of a corrected deed after the at- 
tachment of the property conveyed confers no right 
upon the grantee superior to the attachment lien, 
where the original deed executed by the debtor was 
fatally defective.^* 

82. Attaching Creditor May Remove Outstanding 
Lien. — ^It has been held that an attaching creditor may 
lawfully purchase an outstanding mortgage upon the 
property attached, in order to protect his attachment 
lien." 

28 Bateman vs. Ramsey, 74 Texas, 589. 

24 Wells vs. Cloud, 202 S. W. Rep., 331. 

26 Evans vs. Groesbeck, 93 S. W. Rep., 1005. 

26 White vs. Cowles, 165 S. W. Rep., 982. 

27 Lacy vs. Gentry, 56 S. W. Rep., 949. 
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GARNISHMENT LIENS. 

83. Statutory Proyision Relating to Garnishment. 
^-It is provided by statute that the clerks of the dis- 
trict and county courts and justices of the peace may 
issue writs of garnishment, returnable to their re- 
spective courts, in the following cases: where an orig- 
inal attachment has been issued as provided by law; 
where the plaintiflf sues for a debt and makes aflBdavit 
that such debt is just, due and unpaid, and that the 
defendant has not within his knowledge property in 
his possession within the state subject to execution 
sufficient to satisfy such debt, and that the garnish- 
ment appUed for is not sued out for the purpose of 
injuring the defendant or the garnishee; where the 
plaintiff has a judgment and makes affidavit that the 
defendant has not, within his knowledge, property in 
his possession within the state subject to execution 
sufficient to satisfy such judgment.^ 

84. Effect of Service of Writ of Garnishment. — 
From and after service of the writ of garnishment, it 
shall not be lawful for the garnishee to pay to the 
defendant any debt or to dehver to him any effects; 
nor shall the garnishee, if an incorporated or joint 
stock company in which the defendant is alleged to 
be the owner of shares or to have an interest, permit 
or recognize any sale or transfer of such shares or 
interest; and any such payment or delivery, sale or 
transfer shall be void apd of no effect as to so much 
of said debt, effects or shares, or interest, as may be 
necessary to satisfy the plaintiff's demand; provided, 
however, that the defendant may, at any time before 
judgment, replevy any effects, debts, shares or claims 

lArt. 271, Rev. Stats., 1911. 
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of any kind seized or garnished, by giving bond, with 
two or more good and sufficient sureties, to be ap- 
proved by the officer who issued the writ of garnish- 
ment, payable to the plaintiflf, in double the amount 
of the plaintiffs debt, and conditioned for the pay- 
ment of any judgment that may be rendered against 
the said garnishee in such suit. In all proceedings in 
garnishment where the defendant gives bond as pro- 
vided for, such defendant may make any defense 
which the defendant in the garnishment suit could 
make in such suit.* 

85. When Garnishment Lien Attaches. — Garnish- 
ment, being purely a statutory remedy, will not cre- 
ate a hen unless the provisions of the statutes are fol- 
lowed strictly.* A writ of garnishment is virtually a 
process of attachment, and when served upon a cor- 
poration fixes a hen upon shares of stock owned by 
the defendant in the corporation.* When unpreferred 
creditors successfully attacked a deed of trust given 
for the benefit of preferred creditors, on the ground 
of fraud, the effects in the hands of the trustee were 
thereby placed in the hands of the law, and if subject 
to debts of nonpref erred creditors, a hen was thereby 
created in their favor.^ After a creditor has acquired 
a garnishment hen and obtained judgment against the 
debtor he has a right, in such proceeding, to sue one 
who has taken the defendant's property from the gar- 
nishee's possession by attachment in a suit against the 
debtor.* Where a garnishee sold a part of attached 

2 Art. 279, Rev. Stats., 1911. 

8 Noyes & Fish vs. Brown, 76 Texas, 458. 

*Harrell vs. Mexican Cattle Co., 73 Texas, 612. 

6 Ash vs. Aiken, 21 S. W. Rep., 618. 

« Bell vs. Stewart, 44 S. W. Rep., 926. 
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goods, and invested the proceeds in other goods of like 
character, and wilfully mingled them with the at- 
tached goods, the value of the entire stock remaining 
the same, the garnishment lien extended to both the 
old and the new goods.^ 

86. Property Not Subject to Garnishment. — Cur- 
rent wages for personal service shall not be subject 
to garnishment; and where it appears upon the trial 
that the garnishee is indebted to the defendant for 
such current wages, he shall nevertheless be discharged 
as to such indebtedness.^ It has been held that notes 
and accounts held for collection are not subject to gar- 
nishment.® A negotiable note, it has been held, is not 
subject to garnishment, unless it is shown to be in 
the hands of the payee after maturity.^® Debts for 
which suit is pending in another court are not sub- 
ject to garnishment." Property in the hands of a 
receiver, assignee in bankruptcy, disbursing oflBcers^ 
sheriffs, clerks, executors, administrators and guard- 
ians, in their official capacity, is not subject to garnish- 
ment.^^ 

87. A Writ of Garnishment Not Aided by Equity. — 
The effect of a writ of garnishment cannot be extended 
beyond reaching the defendant's property in the hands 

^Holloway Seed Co. vs. National Bank, 92 Texas, 187. 

8 Art. 306, Rev. Stats., 1911. 

» Price vs. Brady, 21 Texas, 614; Taylor vs. Gillean, 23 Texas, 608 r 
Ellison vs. Tuttle, 26 Texas, 283. 

loBassett vs. Goldthwait, 22 Texas, 230; Inglehart vs. Moore, 21 
Texas, 501; Inglehart vs. Miller, 21 Texas, 545; Kapp vs. Teel, 33^ 
Texas, 811. 

11 Miller vs. Taylor, 14 Texas, 538; Arthur vs. Batte, 42 Texas, 
159; McRae vs. Brown, 45 Texas, 603. 

i2Kreisle vs. Campbell, 89 Texas, 104; Edwards vs. Norten, 65- 
Texas, 406. 
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of the garnishee, and it will not be aided by a court 
of equity.^* 

88. Where Garnishee is Nonresident of County. — 
When the garnishee resides in another county than 
that in which the proceeding is pending, and fails to 
make answer to the writ, the court shall, on motion 
of the plaintiff, issue a commission addressed to the 
clerk of the district court, the county judge, the clerk 
of the county court, or any notary public of the county 
in which the garnishee is alleged to reside or be, re- 
quiring him to cite such garnishee to answer the writ 
of garnishment.^* 

CHATTEL MORTGAGE LIEN. 

Explanation. — While a chattel mortgage is pri- 
marily a creature of contract, and is vahd and bind- 
ing as between the parties thereto without further 
preliminary steps than the execution thereof, the stat- 
ute alone gives it the force and effect of a lien as to 
all other persons; therefore, it will be treated herein 
as a statutory lien. 

89. Manner of Creating Statutory Lien. — ^It is pro- 
vided by a Texas statute that all reservations of title 
to or property in chattels, as security for the purchase 
money thereof, shall be held to be chattel mortgages, 
and shall, when possession is delivered to the vendee, 
be void as to creditors and bona fide purchasers unless 
such reservations be in writing and registered as re- 
quired of chattel mortgages.^ 

13 Noyes & Fish vs. Brown, 76 Texas, 458. 
i*Art. 283, Rev. Stats., 1911. 
1 Art. 5654, Rev. Stats., 1911. 
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90. Registration of Chattel Mortgages.— It is fur- 
tlier provided by statute that every chattel mortgage, 
deed of trust, or other instrument of writing, intended 
to operate as a mortgage of, or lien upon, personal 
property, which shall not be accompanied by an im- 
mediate delivery and be followed by an actual and 
continued change of possession of the property mort- 
gaged or pledged by such instrument, shall be abso- 
lutely void as against the creditors of the person mak- 
ing the same, and as against subsequent purchasers 
and lien holders in good faith, unless such instrument, 
or a true copy thereof, shall be forthwith deposited 
and filed in the oflBce of the county clerk of the county 
where such property is situated; or, if the person giv- 
ing the mortgage be a resident of the state, then of 
the county of which he shall at that time be a resident.* 

91. Mortgage of Railroad Equipment. — ^It is fur- 
ther provided by statute that all written contracts for 
the conditional sale, lease or hire of railroad equip- 
ments and rolling stock shall be filed in the office of 
the secretary of state and recorded in a book kept for 
that purpose.* 

92. Effect of Unregistered Chattel Mortgages. — ^In 
order to create a vaUd hen upon personal property 
it is necessary that a chattel mortgage, to operate as 
absolute security, should be registered. When the pos- 
session of the property mortgaged remains in the 
mortgageor and the instrument is not filed and entered 
of record as provided by statute, it is absolutely void 
as to creditors of the mortgageor, whether or not they 

2 Art. 6655, Rev. Stats., 1911. 
8 Art. 6656, Rev. Stats., 1911. 
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have actual notice of such mortgage.* One who legally 
acquires the possession of personal property may hold 
it as against the mortgagee of an unrecorded chattel 
mortgage.*^ An unregistered chattel mortgage, how- 
ever, is valid as between the parties to the contract, 
and the mortgagee may seize the property mortgaged 
when in the possession of the mortgageor.^ One who 
signs a note and chattel mortgage given for the pur- 
chase money of a chattel is Uable on the debt even 
though the chattel mortgage was not registered as 
required by law, the mortgage being valid as between 
the parties to the contract.^ 

93. Description of Mortgaged Property. — ^In order 
to create a valid hen upon personal property it is nec- 
essary that a chattel mortgage should give a reason- 
ably accurate description of the property mortgaged.^ 
Where there is any uncertainty in the description of 
the property mortgaged, evidence is admissible in aid 
thereof.* A description of property mortgaged which 
will enable one to definitely identify the property by 
the mortgage itself, is sufficiently definite.^® Some 
degree of certainty in the description of a chattel is 
essential to the vaUdity of a chattel mortgage. It has 
been held that "one white horse about 16 hands high, 
branded " is not a sufficiently definite descrip- 

* Brathers vs. Mundell, 60 Texas, 240. 

5 McLendon Hardware Co. vs. Hill & Son, 226 S. W. Rep., 825. 

« Self Motor Co. vs. First State Bank, 226 S. W. Rep., 428. 

7 Self Motor Co. vs. First State Bank, 226 S. W. Rep., 428. 

8 Watson vs. Paddleford & Son, 221 S. W. Rep., 569; Solinsky vs. 
O'Connor, 54 S. W. Rep., 935. 

oThorndale Mercantile Co. vs. Continental Gin Co., 217 S. W. 
Rep., 1059. 

loRus vs. Farmers* National Bank, 228 S. W. Rep., 985; Oxsheer 
vs. Watt, 91 Texas, 124. 
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tion.^^ Also, it has been held that property described 
as ""10 bales of cotton now being picked and to be 
ginned" is suflBcient as a description of cotton which 
was then in process of being picked, and wiD not be 
restricted to such cotton as was being separated from 
the stalk on the day of executing the mortgage." A 
recorded mortgage on fifty head of cattle, giving the 
brand, is constructive notice of the mortgagee's lien 
on that number of cattle in a herd containing more 
than that number." A chattel mortgage describing 
the property as "two gray mares** contains a sufficient 
description as against a second mortgagee who had 
no actual notice as to what property was referred to.^* 
A description of property mentioned in a chattel mort- 
gage which will enable a third person to identify it, 
when aided by references in the mortgage, was held 
to be sufficient." There is no ambiguity in a descrip- 
tion of a chattel mortgage which comprises all the 
personal property owned by the mortgageor in a cer- 
tain county, or all the personal property of a certain 
kind owned by him." 

94. Chattel Mortgage on Crops. — ^A chattel mort- 
gage on one-half of a crop of cotton to be raised gives 
the mortgagee a right to select certain bales of cotton 
after it is ginned, and not an undivided half, as against 

11 Burlington State Bank vs. Marlin State Bank, 207 S. W. Rep., 
954. 

12 Burlington State Bank vs. Marlin State Bank, 207 S. W. Rep., 
954. 

18 Avery vs. Popper, 92 Texas, 337. 

i^Blythe vs. Crump, 66 S. W. Rep., 885; Johnson vs. Brown, 66 
S. W. Rep., 485. 

isHarlen vs. Jester, 97 S. W, Rep., 138; Seeligson vs. First Nat 
Bank, 87 S. W. Rep., 715. 

i« Smith vs. T. & N. O. R. Co., 105 S. W. Rep., 528. 
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the claim of a subsequent mortgagee.^^ A tenant may 
mortgage an unplanted crop, and the mortgage will 
be effective as soon as he plants the crop.^^ A chattel 
mortgage on future crops is enforceable in equity 
when the crops come into the possession of the mort- 
gageor, if their acquisition was contemplated when 
the mortgage was made/® Where a tenant under a 
vahd contract with the owner agrees to pay a crop 
rent, and thereafter actually plants and cultivates the 
specific crop, the crop may be mortgaged, even though 
at the time of the mortgage the crop has not actually 
been planted.^® The owner of land cannot give a 
vaUd mortgage upon a crop which belongs to his 
tenant, and the mortgagee has no hen upon any part 
of the crop.^^ 

95. Chattel Mortgages on Machinery. — ^Machinery 
for which a chattel mortgage is given to secure the 
purchase price may, by contract, remain personal 
property although it should be attached to the land, 
whenever it may be detached without injury to the 
land.^^ Machinery not necessary to the operation of 
a mill and not actually annexed thereto, and which 
may be removed without damage to the freehold, is 
not a part of the realty, and a chattel mortgage thereon 
will be vaUd.2« 

17 Bank vs. Johnson, 211 S. W. Rep., 271. 

18 Williams vs. King, 206 S. W. Rep., 106. 

i» Perkins vs. Alexander, 209 S. W. Rep., 789; Conley vs. Nelin, 
128 S. W. Rep., 424. 

20 Sanger Bros. vs. Hunsucker, 212 S. W. Rep., 614. 

21 Bred vs. Guess, 211 S. W. Rep., 299. 

22 Murray Co. vs. Simmons, 229 S. W. Rep., 461. 

2sHutchins vs. Masterson, 46 Texas, 654; Menge vs. Wood, 28 
S, W. Rep., 824; Willis vs. Hunger Imp. Cotton Machine Mfg. Co., 
56 S. W. Rep., 1010. 
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96. Property May be Mortgaged Before Acquired. 
— One who has in contemplation the purchase of 
property may by contract impose a lien thereon which 
will be valid in equity, and will attach to the par- 
ticular property immediately after he acquires title 
thereto.^* Whatever may be the subject of a sale may 
be the subject of a mortgage. Things which have a 
potential existence, that is, things which are the nat- 
ural product or expected increase of something be- 
longing to one, are subject to sale and mortgage. 
Thus, one may mortgage wool to grow upon his own 
sheep, or crops to grow upon his own land.^*^ Also, 
one may give a vahd mortgage upon standing trees on 
his own land, to be severed by the mortgageor.^® A 
mortgage may be made to cover future debts, and 
such mortgage will be vaUd not only as between the 
parties, but as to purchasers from the mortgageor 
with notice of the mortgage.^^ 

97. An Equitable Lien May be Created. — ^An equi- 
table lien upon personal property, as between the par- 
ties, is created where one lends money for the pur- 
chase thereof with an oral agreement for a hen there- 
on.^^ Where a vendee agreed to execute a mortgage 
to secure the price of the property purchased, but 
failed to do so, and the vendor shipped the goods in 
reUance upon the agreement, he was entitled to en- 

2* Taylor vs. Huck, 65 Texas, 238. 

25 Dupree vs. McClanahan, 1 App. Civ. Cases, 594. 

2eBoykiii vs. Rosenfield, 69 Texas, 115. 

27 Freiberg vs. Magale, 70 Texas, 116. 

28 Galbraith vs. First State Bank & Trust Co., 133 S. W. Rep., 300; 
Edward vs. Mayes, 136 S. W. Rep., 510. 
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force the lien by subjecting the property to the pay- 
ment of the debt.2» 

98. When a Bill of Sale is a Chattel Mortgage.— A 
bill of sale providing for a retransf er of the property 
on payment of the consideration therefor is a chattel 
mortgage, and should be registered as such.^® A bill 
of sale conveying property, but providing in a separate 
clause a defeasance, that if the seller should within 
ten days repay the consideration, the vendee would 
reconvey the property, was held to be a chattel mort- 
gage.^^ A written instrument for the sale of goods, 
providing that the title shall remain in the vendor 
until the purchase price is paid, is a chattel mortgage.*^ 

99. When a Chattel Mortgage is Void. — A chattel 
mortgage upon exempt household goods to secure a 
loan from a broker is void when not signed by the 
wife, as required by the Act of 1915.^^ However, the 
act of the Legislature making a mortgage upon house- 
hold furniture void unless the wife joins therein is 
not applicable to a mortgage securing the purchase 
money therefor.^* An innocent mortgagee in a chat- 
tel mortgage from one who procured title to the prop- 
erty mortgaged fraudulently, acquires no Ken upon 
the property as against the true owner.^* A chattel 

2» Perkins vs. Frank, 64 S. W. Rep., 236. 

soKeppler vs. Kelly, 201 S. W. Rep., 447; Harris vs. Staples, 89 
S. W. Rep., 827. 

81 Wilkes vs. Wilmer, 212 S. W. Rep., 665. 

82 Hall vs. Impt. & Machine Co., 77 S. W. Rep., 1054; Loftus vs. 
King, 56 S. W. Rep., 109; Anglin vs. Barlow, 46 S. W. Rep., 827. 

88 Mason vs. Green, 226 S. W. Rep., 829; Parish vs. Austin, 76 
S. W. Rep., 583. 

84 Strickland vs. Dobbs, 200 S. W. Rep., 1126; Mason vs. Green, 
226 S. W. Rep., 829; Baraon vs. San Angelo National Bank, 138 S. W. 
Rep., 142. 

35 Goss vs. Brooks, 229 S. W. Rep., 979. 



Digitized by 



Google 



58 LIENS. 

mortgage gives the mortgagee no lien upon the pro- 
ceeds of a fire insurance poKcy upon property when 
the poUcy was taken out by a debtor for his own pro- 
tection.** While it is provided by statute that a chat- 
tel mortgage shall be void as against subsequent mort- 
gagees or lienholders in good faith unless forthwith 
filed in the office of the county clerk, the burden is 
upon the subsequent mortgagee or lienholder to show 
by a preponderance of the evidence that he was a 
bona fide purchaser or holder for value.*^ 

100. License Tax Receipt to be Delivered With 
Automobile. — ^Where a mortgageor turned over an 
automobile to the mortgagee in conformity with an 
agreement whereby the mortgagee undertook, within 
a reasonable time, to sell the car for an amount suffi- 
cient to satisfy the debt secured by the mortgage and 
pay to the mortgageor a certain sum of money, the 
mortgageor could not recover on such an agreement 
when he had failed to turn over to the mortgagee the 
license tax receipt, because under the terms of the 
Act of March 24, 1919, the contract was void for the 
reason that it was an attempt to bind the mortgagee 
to commit a crime, or was breached by the mortgageor 
by faiUng to deHver the license tax receipt.*® 

101. Removal of Property to Another County. — ^It 
is provided by statute that if the mortgagee shall per- 
mit the mortgaged property, or a part thereof, to be 
removed to another county than that in which his 
mortgage is entered of record, his mortgage on the 
property so removed shall be void as to all creditors 

8« Westchester Fire Ins. Co. vs. Goggan Bro., 203 S. W. Rep., 163. 

87 First National Bank vs. Todd, 212 S. W. Rep., 219. 

88 Overland Sales Co. vs. Pierce, 226 S. W. Rep., 284. 
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and purchasers for a valuable consideration without 
notice, unless he shall within four months after such 
removal cause his chattel mortgage to be entered of 
record in the county to which such property is re- 
moved. However, that statutory provision is not ap- 
plicable when the property is removed without the 
mortgagee's consent, although he should know of the 
removal.^* 

102. Conditional Sale Made in Another State. — 
When a conditional sale of property is made in another 
state, where it is not necessary to register the instru- 
ment, and the property is afterward removed to Texas, 
it becomes a chattel mortgage, and if not registered in 
Texas, as required by law, it is void as against a 
bona fide purchaser in the state.^^ 

103. Waiver of Lien. — ^A mortgagee may, by words 
and acts calculated to deceive the mortgageor, and 
which do deceive him, waive his hen on mortgaged 
property.*^ Where goods were sold under a condi- 
tional sale, which is declared by statute to be a mort- 
gage, the seller did not waive his hen by taking notes 
for the purchase money .*^ The fact that a mortgagee 
consents to a sale of a part of the mortgaged property 
in order to enable the mortgageor to discharge a prior 
lien will not waive a hen on the other property cov- 
ered by his mortgage.** Although the mortgageor 
may not have been authorized to sell mortgaged prop- 
erty, yet if he should sell it, and turn over the money 

«» state Bank vs. Reeves, 213 S. W. Rep., 285. 

*o Willys-Overland Co. vs. Chapman, 206 S. W. Rep., 978. 

*i Medlin vs. Hambright, 225 S. W. Rep., 577. 

42 MooreHustead Co. vs. Mason Buggy Co., 221 S. W. Rep., 569. 

*»Wolhoefer vs. Hobgood, 44 S. W. Rep., 566. 
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received to the mortgagee, its retention is equivalent 
to a ratification of the sale.** In determining the ques- 
tion as to whether a mortgage hen was waived, the 
mortgagee's intention is a proper inquiry. Where 
the purchaser of a note secured by a mortgage on 
mules made a loan to the mortgageor, released a 
surety on the note and took a new note, payable at a 
later date than the first one, which was secured by a 
mortgage on the mules and other stock, it was held 
that the circumstances did not amount to a waiver of 
the mortgage on the mules.*^ Where a mortgagee con- 
sented to a sale of mortgaged property, but refused to 
release the mortgage, it was held that the mortgage 
hen was not waived.*® Where a mortgagee consents 
to a sale of mortgaged property by the mortgageor, 
he waives his hen as against the purchaser.*^ A lien 
upon personal property is not lost by the act of the 
person giving the hen in attaching it to his home- 
stead.*^ The payment of the debt secured will neces- 
sarily release the property mortgaged from the lien.** 

104. The Mortgagee's Right to Possession. — Where, 
by reason of the terms of the contract, the mortgagee 
is given the right to take possession of mortgaged 
property upon the failure to pay a debt, the mortgagee 
need not make a formal demand before taking pos- 

** Hicks vs. Ross, 71 Texas, 358; Thompson vs. Ferryman, 141 
S. W. Rep., 184. 

*5 Mayers vs. McNeese, 71 S. W. Rep., 68. 

*«Trabue vs. V7ade & Miller, 95 S. W. Rep., 616; Tips vs. Gay, 
146 S. W. Rep., 106. 

47 Rusk County Lumber Co. vs. Meyer, 126 S. W. Rep., 317. 

48 Galbraiih vs. First State Bank & Trust Co., 133 S. W. Rep., 300. 
*» American Type Founder Co. vs. First National Bank, 156 S. W, 

Rep., 300. 
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session from an assignee of the property.*^® Where a 
chattel mortgage provides that the mortgagee may 
take possession of the property mortgaged upon de- 
fault in payment of the debt secured, such provision 
may be enforced, and when possession is not so 
taken the mortgagee is not bound to sell it imme- 
diately, but may take time to advertise it for sale.*^^ 

105. Rights of a Mortgageor. — ^A chattel mortgage 
does not divest a mortgageor of title to the property 
mortgaged, it being only a hen upon the property; 
therefore, a mortgageor has a perfect right to sell the 
mortgaged property, subject, however, to the chattel 
mortgage Uen.*^^ It is not within the power of a mort- 
gageor to give a hen upon a greater interest in prop- 
erty than he owns, and if he should attempt to do so, 
the mortgage will be a nuUity as to an interest which 
he does not own.*^^ 

106. Meaning of ^^Creditors^ as Used in Statutes. — 
The word "creditors," within the meaning of the stat- 
utes relating to chattel mortgages, is suflBdently broad 
to include attachment lienholders.*^* 

MECHANICS LIEN. 

107. Methods of Creating Mechanic's Lien. — ^Apart 
from the hen created by statute in favor of mechanics 
and materialmen, the Constitution of Texas gives ma- 
chanics, artisans and materialmen of every class a 

60 Moore-Hustead Co. vs. Mason Buggy CJo., 221 S. W. Rep., 569. 

eiLittlefield vs. Fitzpatrick, 224 S. W. Rep., 726; Central Trans- 
fer & Storage Co. vs. Wichita Falls Motor Co., 222 S. W. Rep., 688; 
Lipper vs. McLain, 223 S. W. Rep., 349. 

B2 Weeks vs. Bank, 207 S. W. Rep., 973. 

58 Brod vs. Guess, 211 S. W. Rep., 299. 

54Asbury vs. Asbury, 211 S. W. Rep., 660. 
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lien upon buildings and articles made or repaired by 
them. Unquestionably this hen exists independently 
of statutory provisions.^ The constitutional provision 
creating the Hen directed the Legislature to provide 
by law for the speedy and eflBdent enforcement of 
such hens, which direction was compUed with by the 
enactment of various statutes; and the Legislature 
went further, extending the hen to the lot or lots of 
land upon which buildings, fixtures, improvements 
and repairs are situated. It seems there is some con- 
flict of authority as to the necessity of complying with 
the statutory provisions in order to render the con- 
stitutional hen eff*ective, but apparently it is agreed 
that, as between the contractor and the owner, the 
constitutional hen will be valid without complying 
with the statutory provisions. The Supreme Court of 
Texas has declared that the constitutional hen will, 
by imphcation, extend to the land upon which build- 
ings and improvements are erected.^ Also, it has 
been held that a Ken may be created by contract, in- 
dependently of the statutory provisions.* In view of 
possible uncertainties, where it is desired to obtain a 
hen that wiU be vaUd and binding as against all per- 
sons, a prudent person will endeavor to observe the 
statutory provisions strictly. 

108. Mechanic's Statutory Lien. — ^A Texas statute 
creates a Ken in favor of every person, firm, lumber 

1 Art. 16, Sec. 37, Constitution of Texas. 

2 Strang vs. Pray, 89 Texas, 525. 

3 Claes vs. Dallas Loan Assn., 83 Texas, 50 ; First National Bank 
vs. Lyon-Gray Lumber Co., 194 S. W. Rep., 1146; Farmers* & Me- 
chanics' National Bank vs. Taylor, 91 Texas, 78; Warner Elevator 
Co. vs. Maverick, 88 Texas, 489; De Bruin vs. Santo Domingo Land 
A Ir. Co., 194 S. W. Rep., 654; William Cameron & Co. vs. True- 
heart, 165 S. W. Rep., 58; Straud vs. Perry, 89 Texas, 525. 
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dealer, corporation, artisan, laborer, mechanic or sub- 
contractor who may labor or furnish material, ma- 
chinery, fixtures or tools to erect any house or im- 
provement, or to repair any building or improvement 
whatever, or who may labor or furnish material, ma- 
chinery, fixtures or tools for the construction or re- 
pair of levees or embankments to be erected for the 
reclamation of overflowed lands along any river or 
creek in the state, or to furnish any material for the 
construction or repair of any railroad within the state 
under and by virtue of a contract with the owner, 
agent, trustee, receiver or contractor, and a compU- 
ance with the provisions of the statutes will fix a lien 
*upon such house, building, fixture, improvement, land 
reclaimed from overflow or railroad, and the lien wiU 
extend to the lot or lots of land necessarily connected 
therewith, or reclaimed thereby, to secure payment 
for the labor done, lumber, material, machinery, fix- 
tures and tools furnished for construction or repair. 
It is declared by statute that the word ^'improvement'* 
as used therein shall be construed to include wells, 
cisterns, tanks, reservoirs or artificial pools or lakes 
made for supplying or storing water, and all pumps, 
syphons, windmills or other machinery or appUances 
used for raising water for stock, domestic use or for 
irrigation.* 

109. How Mechanic's Lien May be Fixed. — In order 
to fix the lien provided by statute, it shall be the duty 
of every original contractor within four montlis, and 
every journeyman, day laborer or other person seek- 
ing to obtain the benefits of the statutes within thirty 
days, after the indebtedness shall have accrued, to 

*Art. 5621, Rev. Stats., 1911. 
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file his contract in the oflBce of the county clerk of 
the county in which such property is situated, and 
cause the same to be recorded in a book kept for that 
purpose. If such journeyman, day laborer or other 
person should not have a written contract it will be 
sufficient for him to file an itemized account of his 
claim, supported by affidavit, to the effect that the 
account is just and correct, and that all just and law- 
ful offsets, payments and credits known to the affiant 
have been allowed.* 

110. Duty of One Furnishing Material. — ^Any per- 
son, firm or corporation who may furnish any ma- 
terial to any contractor, subcontractor, agent or re- 
ceiver, to be used in the erection of any house, build- 
ing or improvement, or to repair any house, building 
or improvement, or to construct or repair any rail- 
road, or its properties, by giving written notice to the 
owner, or agent, of such house, building or improve- 
ment, or the railroad company, its agent or receiver, 
of each and every item furnished, and by showing 
how much there is due and uiq)aid on each bill- of 
lumber or material furnished by said lumberman, cor- 
poration or materialman under said contract, or at 
any time within ninety days after the indebtedness 
shall have accrued, may fix and secure the hen pro- 
vided for by statute as to the material fiunished at the 
time or subsequent to the giving of written notice 
provided for, by filing in the office of the county clerk 
of the county in which such property is situated, and, 
if it be a railroad company, in any county through 
which its road may pass, an itemized account of his 
or their claim, as provided by statute, and cause the 

5 Art. 5622, Rev. Stats., 1911. 
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same to be recorded in a book kept by the county clerk 
for that purpose; provided that in no case shall the 
owner be compelled to pay a greater sum for or on 
account of labor performed or material, machinery, 
fixtures and tools furnished as provided by statute 
than the price or sum stipulated in the original con- 
tract between such owner and the original contractor 
or builder of such house, building, fixtures, improve- 
ments or repairs.* 

111. Notice to the Owner Required. — ^Every per- 
son, except the original contractor or builder or those 
furnishing material, who may wish to avail himself 
of the benefits of the statutory hen, shall give at least 
ten days' notice in writing before the fihng of the lien, 
as herein required, to the owner or owners, or agent, 
that he holds a claim against such house, building or 
improvement, setting forth the amount, and from 
whom the same is due; and thereafter said owner or 
owners, or agents, shall be authorized to retain in 
his hands the amount claimed until the same is set- 
tled or determined not to be owing."^ 

112. Liens Upon Equal Footing. — ^It is provided by 
statute that the liens for work and labor done or ma- 
terial furnished shall be upon an equal footing, with- 
out reference to date of fihng the account or hen. 
In all cases where a sale shall be ordered and the 
property sold, the proceeds arising from such sale, 
if not sufficient to discharge all the hens against the 
same, without reference to the date of filing the ac- 

«Art. 5623, Rev. Stats., 1911. 

7 Art. 5632, Rev. Stats., 1911; Berry vs. McAdams, 93 Texas, 431. 
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count or lien, shall be paid pro rata on the respective 
liens.® 

113. Statute Requiring Contractor to Give Bond 
Unconstitutional. — ^The Act of the Thirty-fourth Leg- 
islature requires the owner of property, railroad, 
receiver, or agent, to take from contractors bonds, 
conditioned upon the faithful performance of con- 
tracts, but that provision has been held to be uncon- 
stitutional, and, for that reason, the law is just as it 
was prior to the enactment thereof.® 

114. Lien Retained by Contract. — A written con- 
tract reciting that a mechanic's hen is retained is 
sufficient to show an express lien by contract inde- 
pendently of the statute; still, under the statute, it 
must be filed and recorded as provided by statute.^® 
A mechanic's lien may be created by contract without 
"fixing a hen" as provided by statute.^^ A contractor, 
it has been held, has a vaUd hen, irrespective of the 
Constitution and statutes, by express written con- 
tract.^^ A lien may be created and fixed by contract 
in writing without compUance with the terms of the 
statute, and such contract may be recorded at the 
time of its execution.^^ It has been held that the 
failure to record the contract wiU not affect its 
vaUdity.^* 

8 Art. 5637, Rev. Stats., 1911. 

» Williams vs. Baldwin, 228 S. W. Rep., 554; Hess vs. Denman 
Lumber Co., 218 S. W. Rep., 162. 

10 Martin vs. Roberts, 67 Texas, 664. 

11 Phelps vs. Bigelow Windmill Co., 37 S. W. Rep., 764. 

12 Claes vs. Dallas Loan Assn., 83 Texas, 50. 
18 Claes vs. Dallas Loan Assn., 83 Texas, 50. 

1* Alfalfa Lumber Co. vs. Hope, 225 S. W. Rep., 81. 
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115. Extent of Lien. — ^Where a lien is fixed as pro- 
vided by statute, if against land in a city, town or 
village, it shall extend to the lot or lots upon which 
the house, building or improvement is situated, or 
upon which such labor was performed; and if the 
hen is against land in the country, it shall extend to 
and include fifty acres of land upon which such house, 
building or improvements are situated, or upon which 
labor has been performed; and if the hen is against 
a railroad company it shall extend to and include all 
its property." Where a contract provides for the con- 
struction of buildings or improvements upon two or 
more lots of land separated from each other, the lien 
for the whole cost of construction or improvement 
will not attach to any particular lot, but each sep- 
arated lot will be taxed only with the costs of its own 
improvements.^® The fact that a lien is claimed on 
more land than it can lawfully cover will not vitiate 
it in its application to so much of the land as the lien 
may properly apply to, unless the claim is intention- 
ally or fraudulently made, or would operate to the in- 
jury of the owner or to third persons. If the owner 
omitted to make separate contracts for the improve- 
ment of each lot, he will not be heard to say that 
the hen does not attach to all the lots for all the 
material used.^^ 

116. Description of Land in Contract for Improve- 
ments. — ^Where the contract is filed and recorded, as 
provided by statute, a description of the house, im- 
provements and the lot or tract of land shall accom- 
pany the same, as required in the forms given in 

15 Art. 5627, Rev. Stats., 1911. 

16 Guarantee S. L. & I. Co. vs. Cash, 99 Texas, 555. 

17 Lyon & Gribbie vs. Logan, 68 Texas, 521. 
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Article 5626 of the Revised Statutes of 1911, but such 
description is not required to be supported by oath. 
A description which would be adequate in a deed of 
conveyance is sufficient.^® A description which can be 
rendered certain by the references in it is sufficient.** 
When a contract is filed and recorded, as provided by 
statute, a description of the building or improvement 
and lot or tract of land need not be more accurate 
than is required in a deed of conveyance.** If there is 
enough in the description to enable one famiUar with 
the locaUty to identify the premises with reasonable 
certainty, it will be sufficient.** 

117. Who Are Entitled to Liens.— It has been held 
that an architect who prepares plans and specifications 
for improvements, and who was employed to superin- 
tend the placing of material and to supervise the erec- 
tion of improvements, comes within the statutory 
provision giving hens to "any person, firm, lumber 
dealer, corporation, artisan, laborer, mechanic or sub- 
contractor who may labor, furnish material," etc., 
and is entitled to the statutory hen, upon complying 
with the provisions of the statutes.** One who fur- 
nished material for the construction of an aerial tram- 
way, and, also, furnished a superintendent to oversee 
the work, is a contractor within the provisions of the 
statutes, and, therefore, has four months within which 
to file a contract so as to fix a hen upon the tramway.** 

18 Swope vs. Stanzenberger, 69 Texas, 387. , 
!» Stuart vs. Brooms, 69 Texas, 466 ; Schloss vs. Hughes, 77 Texas, 
482; Houston vs. Myers, 88 Texas, 126. 
«o Gillespie vs. Remington, 66 Texas, 108. 
SI Schloss vs. Hughes, 77 Texas, 482. 

«2 Sanguinette & Staats vs. Colorado Salt CJo., 150 S. W. Rep., 490. 
*« A. Leschen & Sons Rope Co. vs. Meser, 159 S. W. Rep., 1019. 
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It has been held that under the express pro\dsions of 
the statute a materialman's hen attaches to the im- 
provements in preference to any prior hen upon the 
land; the hen, however, would be subordinate to a 
prior lien upon the land itself." A mechanic's lien, 
fixed by account and aflfidavit filed within ninety days 
after the delivery of plate glass, sent to replace glass 
broken on a former shipment, was considered as hav- 
ing been filed when an account for the broken glass 
was filed.^ A materialman who has given the owner 
notice of a claim for material furnished a subcon- 
tractor at a time when the owner's indebtedness to a 
contractor exceeded such claim, and who has filed 
and caused to be recorded a proper account within 
ninety days from the date of furnishing the last item, 
is entitled to a lien for the amount of his claim under 
the statutes, although the contractor, after the mate- 
rial was furnished and before notice was served upon 
the owner, had settled in full with the subcontractor, 
and although the materialman had not given the owner 
notice as each item of material was furnished.^* One 
who furnished material to a subcontractor to be used 
in the construction of a building may, by complying 
with the provisions of the statutes, fix a hen upon the 
property and secure the payment of the price of ma- 
terial furnished, without regard to the original con- 
tractor, the latter not being entitled to the written 
notice referred to in the statutes.*^ One who furnishes 
material to a subcontractor may fix a statutory hen 
without notice to the original contractor, because the 

2* William Cameron & Co. vs. Tnieheart, 165 S. W. Rep., 68. 

26 Cruz vs. Texas Glass & Paint Co., 199 S. W. Rep., 819. 

2e Wilson vs. Sherwin-Williams Paint Co., 217 S. W. Rep., 372. 

27 Bums A Hapiilton Co, vs. Denver Investment Co., 217 S. W. 
Rep., 719. 
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statute does not require such notice. He need not 
take any notice of such contractor, and is only re- 
quired to give notice to the owner of the property as 
to material furnished to enable him to subject the 
property to his lien.^® A materialman's hen, it has 
been held, is defeated where the owner pays the con- 
tractor the full contract price by assuming the claims 
against him prior to notice of the materialman's 
lien.^*^ A materialman, in order to fix his hen, must 
file an itemized account of his claim with the county 
clerk. The statute concerning improvements on the 
homestead does not aid a materialman in fixing his 
lien, notwithstanding the fact that the original con- 
tractor fixed his hen by a written contract as provided 
by statute.** Where a building contractor executed a 
bond conditioned, in part, upon the prompt payment 
of all subcontractors and "furnishers of material," 
and a materialman furnished and deUvered to a sub- 
contractor on the premises certain material that went 
into the house, for the express purpose of being used, 
the materialman was a "furnisher of material" within 
the terms of the bond, and was entitled to a recovery 
thereon.*^ 

118. Where There is No Written Contract.— If 
there should not be any written contract, it is the duty 
of the person seeking to obtain the benefit of the 
statutory hen to deliver to the clerk of the county 
court a sworn account, as provided by law, to be filed 
and recorded.*^ 

28 Padgitt vs. Dallas Brick & Construction Co., 92 Texas, 626. 

29 Sunset Brick & Tile Co. vs. Stratton, 53 S. W. Rep., 703. 

80 Gilmer vs. Wells, 43 S. W. Rep., 1058. 

81 Koehler vs. Standard Sanitary Mfg. Co., 230 S. W. Rep., 785. 
32 Art. 6624, Rev. Stats., 1911. 
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119. Liability of Owners. — ^It has been held that a 
materialman who furnished material to the contractor 
may, by giving notice to the o\s^ner as provided by 
statute, fix a hen upon the property erected, improved 
or repaired, but that such lien did not create a per- 
sonal UabiHty on the part of the owner.^^ A material- 
man who furnished material to a contractor, and be- 
tween whom and the owner there was no privity of 
contract, and did not give notice in writing to the 
owner as to the material furnished, and who did not 
file with the county clerk an itemized account, can- 
not recover any balance due on such material from 
the owner who had paid the contractor all that was 
due, after waiting a reasonable time beyond the com- 
pletion of the building.** Should the owner of a 
building, after notice of a claim, pay out to the con- 
tractor funds lawfully empounded, he thereby be- 
comes personally Uable, and the property becomes 
bound by the hens fixed by diUgent claimants.**^ 
Where the owner of a building paid a contractor after 
notice from a materialman that such contractor had 
not paid for material furnished and used in construct- 
ing such building, and there is a fund from which 
such materialman can recover a portion of his claim, 
the owner is responsible to him only for the balance 
of his claim after such portion is recovered, not the 
amount paid to the contractor after notice.*® Where 
a contractor abandons the contract and is paid before 
notice of a materialman's hen, the materialman can- 

88 Fox VS. Christopher & Simpson Iron Works, 199 S. W. Rep., 833. 
84 Hess vs. Denman Lumber Co., 218 S. W. Rep., 162. 
85Rotzky vs. Kelsay Lumber Co., 228 S. W. Rep., 658. 
86 Baumgarten vs. Mauer, 60 S. W. Rep., 451. 



Digitized by 



Google 



72 LIENS. 

not recover of the owner.*^ Where notice to the 
owner has been given as provided by statute, the lia- 
bility of the owner is dependent upon the claimant's 
right to a hen, and where no such right exists, the 
claimant is not entitled to recover a personal judg- 
ment against the owner.*^ Actual verbal notice to the 
owner by a materialman is not sufficient, it not being 
a compUance with the statute; there must be written 
notice.'" 

120. Lien Upon Fixtures.— A mechanic's lien upon 
fixtures placed upon land is superior to a prior ven- 
dor's hen upon the land when it may be removed 
without injury to the land.** Where the seller re- 
tained an unrecorded mortgage on an elevator fur- 
nished a contractor, which was fixed in a building he 
was constructing under contract, and the owner of 
the building completed it upon the contractor's de- 
fault, the mortgagee could not recover the elevator 
nor its purchase price from such owner.*^ 

121. Statutory Notice. — ^It is the duty of the owner, 
when accounts are placed in his or his agent's hands, 
as provided by statute, to furnish the contractor with 
a copy thereof; and if said contractor should not, after 
receipt thereof, give the owner written notice that he 
intends to dispute the claim, he will be deemed to have 
assented to the justness of the demand, and the owner 

87 Eitter vs. Houston Oil Ref . & Mfg. Co., 48 S. W. Rep., 768. 

88 MuUer vs. McLaugliliii, 84 S. W. Rep., 683; Johnson vs. Griffith 
& Co., 135 S. W. Rep., 688. 

8» Berry vs. McAdams, 93 Texas, 431. 

*o Willis vs. Hunger Cotton-Machine Mfg. Co., 36 S. W. Rep., 1010. 
*i First National Bank vs. Lyon-Gray Lumber Co., 194 S. W. Rep., 
1146. 
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may then pay the claim when it becomes due.*^ It 
has been held that the provision of the statute for 
notice in writing to the owner by one claiming a hen 
applies to all hens, whether given by the Constitution 
or by statute, when materials are furnished to the con- 
tractor instead of the owner.** It has been held not 
to be necessary to give immediate notice to the owner 
as the items are furnished in order to enable a ma- 
terialman to enforce his hen as against a contractor 
and his sureties.** It has been held, also, that while 
the Legislature had power to provide for the service 
of written notice by a claimant on the owner before 
payment to a contractor, it had no right to require 
the fiUng of an account or bill of particulars with the 
county clerk within ninety days after the accrual of 
the indebtedness in order to save a materialman's 
hen, save as against subsequent purchasers, inasmuch 
as such a requirement would be an abridgment of a 
constitutional right.*' Under the constitutional pro- 
vision that a materialman shall have a lien upon the 
building for the value of material furnished therefor, 
the Legislature cannot affix conditions to the lien given 
by the Constitution, save for the purpose of protecting 
the owner or purchaser of the property, and it was 
held that a failure to file the account in the office of 
the county clerk, as required by statute, did not ren- 
der the hen unenforceable.** 

42 Art. 5634, Rev. Stats., 1911. 

48 Riter vs. Houston Oil Ref . & Mfg. Co., 48 S. W. Rep., 768. 

4* Johnson vs. Amarillo Imp. Co., 88 Texas, 505. 

48 Beilharz vs. Illingsworth, 132 S. W. Rep., 106. 

46 Texas Builders' Supply Co. vs. Beaumont Const. Co., 150 S. W. 
Rep., 770; First National Bank vs. Lyon-Gray Lumber Co., 194 S. W. 
Rep., 1146; William Cameron & Co. vs. Trueheart, 165 S. W. Rep., 
68; Gordon-Jones Const. Co. vs. Welder, 201 S. W. Rep., 681. 
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122. Equitable Assignment by Contractor. — ^Where 
a contractor drew written orders to the owner in 
favor of a materialman in payment of material, and 
such orders were accepted, they constituted an equi- 
table assignment of so much of the fund due the con- 
tractor, and were superior to any claim or hen of 
other materialmen of which subsequent notice was 
given to the owner.*^ 

123. Notice by One Claimant Does Not Aid An- 
other. — ^In a mechanic's lien proceeding, it was held 
that the giving of notice by one does not inure to the 
benefit of others, their rights depending upon their 
own compliance with the statutory requirements.*^ 

124. Abandonment of Contract. — ^When a contrac- 
tor has received a large part of the contract price and 
then abandons the contract, the amount to be distrib- 
uted among those who have fixed their liens under 
the statutes is not the balance of the contract price 
remaining in the hands of the owner, but the amount 
left in his hands after he has paid others for the com- 
pletion of the building according to the contract.** 

125. Duty of Officer Selling Under a Decree of 
Foreclosure. — ^Every sale of property for the satisfac- 
tion of the statutory lien must be authorized by a 
judgment rendered in some court of competent juris- 
diction, foreclosing the lien and ordering a sale of 
the property. When buildings and improvements, or 
any piece of a railroad's property are sold separately, 
the officer making the sale must place the purchaser 

47 BeiUiarz vs. lUingsworth, 132 S. W. Rep., 106. 
*8 First National Bank vs. Lyon-Gray Lumber Co., 217 S. W. Rep., 
133. 
*» Blade vs. Amarillo Lumber CJo., 93 S. W. Rep., 476. 



Digitized by 



Google 



LIENS. 75 

in possession thereof, and such purchaser will have 
the right to remove the same within a reasonable time 
after the purchase.*^® 

126. Contract to Secure Person Advancing Money. 
— ^A contract for improvements was not void because 
it was made to secure a third person who advanced 
money to pay for material and labor used in the con- 
struction of such improvements.**^ 

RAILROAD LABORER'S LIEN. 

127. Statutory Provision. — Under the statute it 
seems that there is no f ormahty essential to the fixing 
of a hen against a railroad, because the statutory hen 
is contingent only upon the performance of the labor. 
Thus it is provided: "All mechanics, laborers and 
operatives who may have performed labor, or worked 
with tools, teams or otherwise, in the construction, 
operation or repair of any railroad, locomotive, car 
or other equipment of a railroad, and to whom wages 
are due or owing for such work, or for the work of 
tools or teams thus employed, or for work otherwise 
performed, shall hereafter have a lien prior to all 
others upon the railroad and its equipments for the 
amount due him for personal services, or for the use 
of tools or teams."^ 

128. Meaning of ^^Railroad'' as Used in Statute. — 
The term "railroad," as used in the statute fixing a 
lien, is confined to the limits of the right of way of 
the railroad.^ 

50 Art. 6630, Rev. Stats., 1911. 

61 Tuberville vs. Bank, 221 S. W. Rep., 814. 

lArt. 5640, Rev. Stats., 1911. 

2 National Bank vs. G., C. A S. F. Ry. Co., 96 Texas, 176. 
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129. Persons Entitled to Lien. — To entitle one to 
a laborer's lien under the statute providing for liens 
against railroads, it must appear that the claimant 
had a right to wages actually performed by him.* It 
was within the power of the Legislature to provide 
that the claim of a railroad employe shall be a hen 
prior in right to any mortgage or conveyance made 
subsequently to the enactment of the law.* The fact 
that a hen claimant contracted with the general con- 
tractor to remove dirt and rock at a specific price per 
cubic yard and to clear land at a specified price per 
acre did not, of itself, render him a subcontractor 
rather than a laborer, nor deprive him of his right to 
a hen; that being only a method employed to deter- 
mine the price to be paid for the work." A laborer 
under a subcontractor is entitled to a hen.* A person 
who furnishes teams and tools and performs work on 
a railroad has a vahd hen upon the road and its equip- 
ments to secure the payment of such indebtedness.^ 
Persons who clear weeds and other growth from the 
right of way of a railroad with their own labor and 
teams are laborers, and work so done is work per- 
formed in the operation and repair of the railroad 
within the meaning of the statute, and entitles them 
to hens against the railroad and its equipments.® A 
laborer's failure to give notice to the railroad com- 
pany of the claim against the contractor will not de- 

3 Ft. W. & D. C. Ry. Co. vs. Read Bros. & Montgomery, 140 S. W. 
Rep., 111. 

4 Hubbell V8. T. S. Ry. Co., 126 S. W. Rep., 313. 

6 Ft. W. 4 D. C. Ry. Co. vs. Read Bros. A Montgomery, 164 S. W. 
Rep., 1027. 

• A. 4 N. W. Ry. Co. vs. Daniels, 62 Texas, 70. 

7 G. B. & S. W. Ry. Co. vs. Fontaine, 57 S. W. Rep., 874. 

8 M., K. & T. Ry. Co. vs. Bryan, 107 S. W. Rep., 577. 
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feat his right to a lien under the statute, the lien being 
prior to all others upon the railroad for the amount 
due for services.*^ It has been held that a contract 
between a railroad company and a construction com- 
pany providing that payment for construction work 
was not to be made until the railroad company's bonds 
were sold did not aflFect the rights of laborers working 
under such construction company to a lien for their 
work.^® 

130. Persons Who Are Not Entitled to Lien.— A 
civil engineer is not a laborer within the meaning of 
the statute creating hens for laborers and operatives 
on railroads, so as to give him a lien for his services 
or use of tools upon the railroad.^^ Nor are contrac- 
tors and subcontractors within the provision of the 
statute.^^ Where a contractor for construction work 
for a railroad owned all the stock of the company, 
he was without authority to encumber the railroad 
property with a lien in its own favor.^* It has been 
held that a subcontractor on railroad construction 
work has no laborer's lien for wages for so much of 
the amount due as was earned by his own employes, 
even though he superintended their work.^* It has 
been held, also, that a bookkeeper and an auditor in 
the employ of a company which built a railroad had 

» Ft. W. & D. C. Ry. Co. vs. Read Bros. & Montgomery, 140 S. W. 
Rep., 111. 

10 G. & B. V. Ry. Co. vs. Winder, 63 S. W. Rep., 1043. 

11 G. & B. V. Ry. Co. vs. Berry, 72 S. W. Rep., 1060. 

laKrakaus vs. Locke, 26 S. W. Rep., 700; Parks vs. Locke, 25 
S. W. Rep., 702; E. T. Ry. Co. vs. Foley, 69 S. W. Rep., 1030. 

18 United States & Mexican Trust Co. vs. Delaware Western Constr. 
Co., 112 S. W. Rep., 447. 

1* Pt. W. A D. C. Ry. Co. vs. Read Bros. A Montgomery, 140 S. W. 
Rep., Ill; E. T. Ry. Co. vs. Foley, 69 S. W. Rep., 1030. 



Digitized by 



Google 



78 LIENS. 

no lien thereon for the amount due him for his 
services." 

131. When Lien Will Cease to Exist.— The lien 
created in favor of mechanics, laborers and operatives 
on railroads ceases to be operative in twelve months 
after it comes into existence if no steps be taken 
within that time to enforce it." 

132. When Railroad is in Hands of Receiver. — ^The 
appointment of a receiver for a railroad does not ex- 
cuse noncomphance with the statute in order to fix 
and secure hens.^^ Certificates issued to pay off labor- 
ers' hens existing against a railroad at the time it goes 
into the hands of a receiver are superior to all other 
hens, and a court is authorized to order the receiver 
to issue such certificates by means of which to raise 
money to pay off such hens." Where a court, in 
railroad receivership proceedings, authorized the issu- 
ance of receiver's certificates for labor performed and 
material furnished before the appointment of the re- 
ceiver, the certificates, in so far as the debt was for 
labor performed, were superior to a vendor's Ken for 
the price of a part of the right of way conveyed to 
the railroad, but the vendor's hen was superior to the 
certificates in so far as they were issued for materials 
furnished, because the statutory hen only makes the 
laborer's hen superior to all other hens." 

15 Milligan vs. S. A. & G. S. Ry. Co., 46 S. W. Rep., 918. 

16 Art. 5643, Rev. Stats., 1911. 

17 United States & Mexican Trust Co. vs. Western Supply & Mfg. 
Co., 109 S. W. Rep., 377. 

18 Kampman vs. Sullivan, 63 S. W. Rep., 176. 

19 Hubbell vs. T. S. Ry. Co., 126 S. W. Rep., 313. 
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133. Time Checks Are Assignable. — ^Time checks 
for labor on a railroad, performed for a contractor, 
and accounts for wages are assignable, and carry the 
lien with them.^® 

134. Lien is Confined to Right of Way.— The hen 
created by Article 5640 of the Revised Statutes of 1911 
is confined to labor performed on the railroad's right 
of way, and is fixed to the roadbed and equipments 
used by the railroad in the operation of the road.^^ 
The statute providing for liens against railroads does 
not give mechanics and laborers who perform labor 
in the erection of machine shops, work shops, round- 
houses, etc., a lien on such structures, and such me- 
chanics and laborers, in order to fix hens upon im- 
provements off the right of way, are governed by the 
provisions of the statutes relating to mechanics* Uens.^^ 

135. Enforcement of Lien Against Railroad. — It 
has been held that, inasmuch as the only method pro- 
vided for the enforcement of the lien is by suit, \^^hich 
is maintainable only after the labor is performed and 
after the wages are due, it would be unreasonable to 
suppose that limitation should begin to run before the 
suit could be brought. Any other interpretation of 
the statute might materially interfere with the right 
of a laborer to inake a contract for the payment of 
his wages in the future, and would fall short of that 
liberal construction so uniformly extended to this 

20 A. & N. W. R. R. Co. vs. Rucker, 69 Texas, 687; A. & N. W. 
R. R. Co. vs. Daniels, 62 Texas, 70; T. & N. O. Ry. Co. vs. Derman, 
62 S. W. Rep., 1086. 

2iConcho, S. S. & L. V. Ry. Co. vs. Kennedy, 146 S. VV. Rep., 345. 

22 National Bank vs. G., C. A S. F. Ry. Co., 96 Texas, 176. 
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class of statutes.^' In an action for the price of rail- 
road material furnished it was held that a finding of 
habihty against the defendant was necessarily a find- 
ing of the existence of the statutory lien." 

LIENS OF ACCOUNTANTS, OPERATIVES, ETC. 

136. Who Are Entitled to Liens.— Whenever any 
clerk, accountant, bookkeeper, artisan, craftsman, fac- 
tory operator, mill operator, servant, mechanic, quar- 
ryman, or common laborer, farm hand, male or 
female, may labor or perform any service in any oflfice, 
store, saloon, hotel, shop, mine, quarry, factory or 
mill of any character, or who may perform any serv- 
ice in the cutting, preparation, hauUng, handling or 
transporting to any mill, or other point, for sale, man- 
ufacture or other disposition, logs or timber, and in 
the construction or maintenance of a tram railroad, 
constructed or used for the transportation of logs or 
timber to such mills or to the owner or operator, or 
to points for sale, shipment or other disposition, or 
any farm hands, under and by virtue of any contract 
or agreement, written or verbal, with any person, em- 
ployer, firm, corporation, or his or their agent, re- 
ceiver or trustee, in order to secure the amount due 
or owing under such contract or agreement, written 
or verbal, the hereinbefore mentioned employes shall 
have a first hen upon all products, machinery, tools, 
fixtures, appurtenances, goods, wares, merchandise, 
chattels, wagons, carts, tram roads, railroads, rolling- 
stock and appurtenances, or thing or things of value 
of whatsoever character that may be created in whole 
or in part by the labor of, or that may be used by 

28 G. & B. V. Ry. Co. vs. Berry, 72 S. W. Rep., 1050. 
24 Richardson vs. Herbert, 136 S. W. Rep., 628. 
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such person or persons, or necessarily connected with 
the performance of such labor or service, which may 
be owned by or in the possession or under the control 
of the aforesaid employer, person, firm, corporation, 
or his or their agent or agents, receiver or receivers, 
trustee or trustees; provided that the hen herein given 
to a farm hand shall be subordinate to the landlord's 
lien now provided by law.^ 

137. Manner of Fixing Liens. — ^Whenever any per- 
son, employer, firm, corporation, his, her or their 
agent or agents, receiver or receivers, trustee or trus- 
tees, shall fail or refuse to make payments as herein- 
after prescribed, the said clerk, accountant, book- 
keeper, farm hand, artisan, craftsman, operative, serv- 
ant, mechanic, quarryman or laborer who shall have 
performed service of any character shaU make or have 
made dupUcate accounts of such service, with the 
amount due him or her for the same, and present or 
have presented to the aforesaid employer, person, firm 
or corporation, his, her or their agent or agents, re- 
ceiver or receivers, trustee or trustees, one of the afore- 
said dupUcate accounts within thirty days after the 
said indebtedness shall have accrued. The other of 
said dupUcate accounts shaU, within the time herein- 
before prescribed, be filed with the county clerk of 
the county in which said service was rendered, and 
shaU be recorded by the county clerk in a book kept 
for that purpose. The party or parties presenting the 
aforesaid account shaU make affidavit as to the cor- 
rectness of the same. A compUance with the fore- 
going requirements of the statute shaU be necessary 
to fix and preserve the Uen given under the law, and 

lArt. 5644, Vernon's Sayles' Stats., 1914; Acts 1913, p. 151. 
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the liens of the different persons shall take prece- 
dence in the order in which they are filed; provided 
that all persons claiming the benefit of the statute 
shall have six months within which to bring suit to 
foreclose said lien; and, provided further, that a sub- 
stantial compliance with the provisions of the statute 
shall be deemed sufficient diligence to fix and secure 
the lien given; provided that any purchaser from the 
owner thereof shall acquire a good title thereto, un- 
less he has, at the time of the purchase, actual or con- 
structive notice, to be given by the record of such 
claim or by suit filed.^ It is provided by statute that 
any person to whom a hen is given may transfer or 
assign his claim, and that the assignee shall have the 
same rights and privileges as are conferred upon those 
who are entitled to liens.' 

138. When Wages Are Due. — ^It is provided by 
statute that all wages, if service is by agreement per- 
formed by the day or week, shall be due and payable 
weekly, or, if by the month, they shall be payable 
monthly.* Under the statute the servant has no lien 
for damages for a breach of contract for hire. Under 
a contract of hire for a year, payable monthly, the 
laborer is not required to fix his lien for wages falling 
due each month.*^ 

139. Different from Constitutional Lien.— The 
laborer's hen given by Article 5644 is purely statu- 
tory, not being the same as that given by the Con- 
stitution to mechanics and artisans, and, therefore, 

2 Art. 6646, Rev. Stats., 1911. 
»Art. 6647, Rev. Stats., 1911. 
4 Art. 6646, Rev. Stats., 1911. 
» Mudgett vs. Texas Tobacco Growing Mfg. Co., 61 S. W. Rep., 162. 
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the laborer is governed by the terms of the statute, 
one of which terms is the protection of a purchaser 
without actual or constructive notice of the lien.^ 

140. Who Are Entitled to Liens.— In order to fix 
a hen for labor under the statute, it must appear that 
the person claiming such hen is within the class named 
in the statute, and that the labor or service performed 
by him was performed under the conditions named in 
the statute.^ Where a laborer worked as a farm hand 
from May 26th to August 6th, but the payment for 
service was not due until the cotton was sold, and be- 
fore the cotton was sold it was taken from the owner 
by sequestration proceedings on October 23rd, and 
the laborer did not present his claim until November 
7th, it was held that the account was filed in time, and 
the laborer was entitled to recover in the sequestra- 
tion proceedings.® In order to fix a Hen under the 
statute, it is necessary that the statutes be complied 
with substantially.* However, it has been held that 
an affidavit for labor which states the amount of the 
debt, and that it was for labor performed, and which 
avers that the affidavit was made to fix a Hen on the 
product, was sufficient.^^ 

141. Who Are Not Entitled to Liens.— Where one 
is employed as a superintendent or manager he is not 
entitled to a Hen for labor voluntarily performed if he 

« Partin, Fondran & Fowler vs. Wallace, 121 S. W. Rep., 516. 

7 Bush Bros. Lumber & Milling Co. vs. Eastwood, 132 S. W. Rep., 
389. 

sNeblett vs. Barron, 104 Texas, 111. 

» Allen vs. Glover, 65 S. W. Rep., 379; Merchants' & Planters' 
Bank vs. Hollis, 84 S. W. Rep., 269. 

10 Partin, Fondren & Fowler vs. Wallace, 121 S. W. Rep., 515. 
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is not required by his contract to perform the services 
of a common laborer.^* Under the statute the term 
•In any manufactory or mill of any character" refers 
to the labor performed in or about such place and no 
lien exists where the services are wholly performed 
at a place miles distant from the mill and have no 
immediate connection with the operation thereof; 
hence one engaged at a distant place in cutting and 
hauUng logs to be sawed at the mill was not entitled 
to the Ben.^* Thus, where one contracted to haul logs 
at a specified rate per thousand feet, he was not en- 
titled to a laborer's Ken; the word "laborer" as used 
in the statute meaning one who labors with his hands 
for wages, and not including one who contracts for 
the hauling of lumber with his wagon and team/' 

142. Assignment of Laborer's Claim. — ^It has been 
b d that an assignment of a time check, issued by an 
employer to an employe, upon proving an assignment 
for value, will authorize the assignee to recover 
thereon.^* 

LIENS ON DOMESnC VESSELS. 

143. Character of Lien Provided by Statute. — ^It is 
provided by statute that every person who may fur- 
nish supplies or materials, or do repairs or labor for 
or on account of any domestic vessel, owned in whole 
or in part in the state, shall have a hen upon the vessel, 

iiLindale Brick Co. vs. Smithy 118 S. W. Rep., 670. 
13 Bush Bros. Lumber & Milling Go. vs. Eastwood, 132 S. W. 
Rep., 389. 
i« Jackson vs. Downs, 149 S. W. Rep., 286. 
1* Aldridge Lumber Co. vs. Graves, 131 S. W. Rep., 846. 
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her tackle, apparel, furniture and freight money for 
the security and payment of the same.^ 

LIENS UPON LIVE STOCK. 

144. Owners of Certain Animals Protected. — ^It is 
provided by statute that the owner or keeper of a stal- 
lion, jack, bull or boar who keeps the same confined 
for the purpose of standing him for profit shall have 
a preference hen upon the progeny of such stallion, 
jack, bull or boar to secure the payment of the amount 
due such owner or keeper for the services of such stal- 
lion, jack, bull or boar, and such hen shall exist by 
reason of the force and effect of the statute, and it 
shall never be necessary in order to secure and fix 
such hen to file and register any contract or statement 
thereof with any officer, nor shall it be necessary that 
the owner of such progeny execute any contract what- 
ever, but such preference Hen may be foreclosed 
the same manner as the statutory landlord's hen is by 
law enforced; provided that where persons misrepre- 
sent their stock by false pedigrees no hen shall attach. 
The statutory hen shall remain in force for a period 
of ten months from the birth of said progeny, and 
shall not be enforced until five months shall have 
elapsed after such birth.^ 

LIENS OF HOTEL KEEPERS. 

145. Liens Upon Baggage of Guests. — Proprietors 
of hotels and boarding houses shall have a special hen 
upon all property or baggage deposited with them for 

lArt. 6660, Rev. Stats., 1911. 

2 Arts. 6662 and 6663, Rev. Stats., 1911. 
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the amount of the charges against them or their own- 
ers, if guests at such hotel or boarding house.^ 

146. When the Lien Does Not Attach. — Proprietors 
of hotels do not acquire a lien upon the trunks and 
samples of a drummer which belong to his employer, 
when the proprietors know the facts at the time the 
drummer becomes their guest.* It has been held that 
a lodging house keeper is not entitled to the hen given 
by statute to boarding house keepers.*^ 

LIENS OF KEEPERS OF STABLES AND PASTURES. 

147. When Lien Attaches. — It is provided by stat- 
ute that proprietors of Uvery or pubUc stables shall 
have a special lien upon all animals placed with them 
for feed, care and attention, and, also, upon such car- 
riages, buggies or other vehicles as may be placed in 
their care, for the amount of the charges against the 
same; and the provisions of the statute apply to and 
include owners or lessees of pastures, who shall have 
a similar lien upon all animals placed with them for 
pasturage.^ 

148. Levy on a Foreclosure of Lien. — ^Where the 
owner of a pasture caused a levy to be made under a 
judgment foreclosing his statutory Ken, and the ani- 
mals had been placed in his pasture by another per- 
son than the owner, it was held that the owner was 
entitled to the statutory remedy of trial of right of 
property.^ 

• Art. 6663, Rev. Stats., 1911. 

4Torrey vs. McLellan, 43 S. W. Rep., 64. 

6 Hardin vs. State, 47 Texas Cr. Rep., 493. 

• Art. 6664, Rev. Stats., 1911. 

7 Craig vs. Martin & Bennett, 102 S. W. Rep., 1172. 
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LIENS OF MECHANIC ON PERSONAL PROPERTY. 

149. Statutory Lien. — ^Whenever any article, im- 
plement, utensil, vehicle or other article of personal 
property shall be repaired with labor and material, or 
with labor without furnishing material, by any car- 
penter, artisan or other workman in the state, such 
carpenter, mechanic, artisan or other workman is au- 
thorized to retain possession of said article, imple- 
ment, utensil or vehicle until the amount due on the 
same for repairing by contract shall be fully paid off 
and discharged.^ When no price is agreed upon by 
contract, then the carpenter, mechanic, artisan or 
other workman shall retain possession of such article, 
implement, utensil or vehicle until all reasonable, cus- 
tomary and usual compensation shall be paid in fuU.^ 

150. Disposition of Property Retained. — ^When 
the possession of any property repaired has continued 
for sixty days after the charges accrue, and the charges 
due have not been paid, it shall be the duty of the per- 
son holding said property to notify the owner, if in 
the state and his residence be known, to come forward 
and pay the charges due, and, upon his failure to pay 
such charges within ten days after such notice has 
been given, the person so holding the property, after 
twenty days' notice, is authorized to sell such prop- 
erty at pubUc sale and apply the proceeds to the pay- 
ment of said charges, and shall pay over the balance 
to the person entitled thereto.^^ If the owner's resi- 
dence is beyond the state or is unknown, the person 
holding said property shall not be required to give the 

8 Art. 6666, Rev. Stats., 1911. 
•Art. 6666, Rev. Stats., 1911. 
10 Art. 6667, Rev. Stats., 1911. 



Digitized by 



Google 



88 LIENS. 

ten days' notice before proceeding to sell.^^ If the per- 
son who is entitled to receive the balance after the 
debt is paid is not known, or has removed from the 
state, or from the county in which such repairing was 
done, or such property was so held, it shall be the 
duty of the person holding such property to pay the 
balance to the county treasurer in which such prop- 
erty is held, and to take his receipt therefor.^^ When- 
ever such balance shall remain in the possession of 
the county treasurer for a period of two years un- 
claimed by the person legally entitled to the same, 
such balance shall become a part of the county funds 
of the county in which the property was sold, and 
shall be appUed as other county funds or money of 
such county is appUed or used.^' 

151. Does Not Impair Other Liens Existing at Com- 
mon Law. — It is provided by statute that no provision 
relating to hens of mechanics, artisans, laborers and 
materialmen shall impair the right of persons to cre- 
ate hens by special contract or agreement, nor shall 
it in any manner affect or impair other hens arising 
at common law or equity, or by statute of the state, 
or any other hens not treated under the title relating 
to hens for mechanics, artisans, laborers and material- 
men.^* 

152. Mechanic's Constitutional Lien. — ^It is pro- 
vided in the Constitution of 1876 that mechanics, arti- 
sans and materialmen, of every class, shall have a hen 
upon the buildings and articles made or repaired by 

11 Art 6668, Rev. Stats., 1911. 

12 Art. 5669, Rev. Stats., 1911, 
18 Art. 6670, Rev. Stats., 1911. 
14 Art. 6671, Rev. Stats., 1911. 
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them, for the value of their labor done thereon, or 
material furnished therefor, and that the Legislature 
shall provide by law for the speedy and efficient en- 
forcement of such hens." 

153. Possession is Essential to Lien. — It has been 
held that, under the statute, as at common law, when 
a mechanic or artisan who has repaired personal prop- 
erty reUnquishes possession thereof to the owner, he 
thereby reUnquishes his hen thereon.^* It has been 
held that, inasmuch as there is no statute providing a 
method of giving notice of a mechanic's Uen upon 
"articles made," that is, personal property, when a 
mechanic dehvered a store fixture to the owner, his 
hen was reUnquished." 

LANDLORD'S UEN. 

154. Statutory Provisions. — ^All persons leasing or 
renting lands or tenements at will or for a term of 
years shall have a preference Uen upon the property 
of the tenant upon said premises for any rent that 
may become due and for aU money and the value of 
all animals, tools, provisions and suppUes furnished 
by the landlord to the tenant to make a crop on such 
premises, and to gather, secure, house and put the 
same in condition for marketing, the money, animals, 
tools, provisions and suppUes so furnished being nec- 
essary for that purpose, whether the same is to be 
paid in money, agricultural products or other prop- 
erty; and this Uen shaU apply only to animals, tools 
and other property furnished by the landlord to the 

15 Art. 16, Sec. 37, Constitution, 1876. 

i« Pratt vs. Tudor, 14 Texas, 37. 

17 Wichita Palls Sash & Door Co. vs. Jackson, 203 S. W. Rep., 100. 
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tenant, and to crops raised on such premises; pro- 
vided, however, the statute shall not apply in any way 
nor in any case where any person leases or rents lands 
or tenements at will or for a term of years for agri- 
cultural purposes where the same is cultivated by the 
tenant who furnishes everything except the land, and 
where the landlord charges a rental of more than one- 
third of the value of the grain and more than one- 
fourth of the value of the cotton raised on said land; 
nor where the landlord furnishes everything except 
the labor and the tenant furnishes the labor and the 
landlord directly or indirectly charges a rental of more 
than one-half of the value of the grain and more than 
one-half of the value of the cotton raised on the land, 
and any contract for the leasing or renting of land or 
tenements at will or for a term of years for agricul- 
tural purposes stipulating or fixing a higher or greater 
rental than that provided for shall be null and void, 
and shall not be enforceable in any court in this state 
by an action either at law or in equity, and no lien of 
any kind, either contractual or statutory, shall attach 
in favor of the landlord, his estate or assigns, upon 
any of the property named, nor for the purpose men- 
tioned in the statute; and provided further, that if any 
landlord or any person for him shall violate or at- 
tempt to evade any of the provisions of the statute by 
collecting or receiving a greater amount of rent than 
that provided by statute, or shall be collected or re- 
ceived by him upon any contract, either written or 
verbal, the tenant or person paying the same, or the 
legal representatives thereof, may, by an action of 
debt instituted in any court of the state having juris- 
diction thereof, in the county of the defendant's resi- 
dence, or in any county where such rents or money 
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may have been received or collected, or where said 
contract may have been entered into, or where the 
party or parties paying the same resided when such 
contract was made, within two years after such pay- 
ment recover from the person, firm or corporation 
receiving the same, double the full amount of such 
rent or money so received or collected.^ 

155. Duration of Lien. — ^The landlord*s preference 
lien shall continue as to agricultural products and as 
to all animals, tools and other property furnished to 
the tenant so long as they remain on the rented or 
leased premises and for one month thereafter, and 
the Uen as to agricultural products and as to animals 
and tools furnished shall be superior to all laws ex- 
empting such property from forced sale.^ 

156. When Lien Attaches.— The removal of agri- 
cultiu*al products with the consent of the landlord for 
the purpose of being prepared for market shall not 
be considered a waiver of the landlord's hen, but such 
hen shall continue and attach to the products so re- 
moved, the same as if they had remained on the prem- 
ises rented or leased.^ The statutory hen given to 
landlords shall not attach to goods, wares and mer- 
chandise of a merchant, trader or mechanic, sold and 
dehvered in good faith in the regular course of busi- 
ness to the tenant.* 

157. Construing the Amendatory Act. — The Act of 
1915 contains the provisions of the statute which it 

lAct 34th Leg., p. 76, amending Art. 6476, Rev. Stats., 1911. 
a Art. 6477, Rev. Stats., 1911. 
• Art. 6478a, Rev. Stats., 1911. 
*Art. 6478, Rev. Stats., 1911. ' 
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amended, and, in addition thereto, it contains a pro- 
viso which Umits the landlord's preference hen where 
the rental contract is made in accordance with the 
statutory provisions. The provisions of the act limit 
the portion of the tenant's crop which the landlord 
can receive, and if the rental contract provides for a 
greater portion, the statutory hen does not apply. It 
has been held that the present statutory provisions 
except and exclude from the benefits of the statutory 
hen all rental contracts other than such as come 
within its terms.*^ Also, it has been held that the Act 
of 1915 prohibits leases of land for agricultural pur- 
poses where the landlord furnishes everything except 
the labor and the landlord, directly or indirectly, 
charges a rental of more than one-half of the value of 
the cotton raised on the land, and if the contract pro- 
vides for more than one-half, it does not come within 
the terms of the statute, and, therefore, the statutory 
hen does not apply .^ However, it has been held that 
the Act of 1915, declaring null and void any contract 
for the leasing or renting of land for agricultural pur- 
poses where the land is cultivated by the tenant, who 
furnishes everything excepting the land, where a 
higher or greater rental than one-third of the value 
of the grain or one-fourth of the value of the cotton 
raised on the land is stipulated for, did not apply to 
a lease of irrigated land, under which the landlord 
agreed to keep the irrigation engine and machinery 
in repair.^ 

B Hawthorn vs. Coates Bros., 202 S. W. Rep., 804. 
• Green vs. Prince, 201 S. W. Rep., 200. 

TDoby vs. Sanders, 198 S. W. Rep., 806; Rutledge vs. Murphy, 
230 S. W. Rep., 1034. 



Digitized by 



Google 



LIENS. 93 

158. When Landlord Has an Interest in the Crop. 
— ^A farming contract by which the landlord reserves 
a specific interest in the crop, conveys a part of the 
crop itself, and is not merely a lien to secure rents.® 
Whether a landlord has a mere lien or is the owner 
of a share of the crop raised on shares by the tenant, 
depends upon a proper construction of the rental con- 
tract.*^ A landlord cannot at the same time claim a 
crop lien and a specific interest in the crop.^^ 

159. Landlord's Duty to Make Repairs. — A land- 
lord's oral promise to repair premises is not without 
consideration, and when the landlord failed to repair, 
it was held that the tenant could recover the amount 
incurred in making necessary repairs.^^ 

160. Relation of Landlord and Tenant Created by 
Contract. — ^It has been declared judicially that the re- 
lation of landlord and tenant is always created by con- 
tract, express or implied. An express agreement as to 
the payment of rent, however, is not essential to the 
creation of the relation, although it is a usual incident 
of tenancy.^2 

161. Statute Held to be Unconstitutional. — ^It has 
been held by one of the Courts of Civil Appeals of 
Texas that the statutory provision making void a con- 
tract providing for a greater portion of a cotton crop 
than one-fourth thereof, where the tenant furnishes 
everything save the land, is unconstitutional and not 

sHorseley vs. Moss, 23 S. W. Rep., 1116. 

» Miles vs. Dorn, 90 S. W. Rep., 707. 

10 Antone vs. Miles, 106 S. W. Rep., 39. 

11 C. R. Miller & Bro. vs. Nigro, 230 S. W. Rep., 611. 

12 Stubblefield vs. Jones, 230 S. W. Rep., 720. 
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binding, for the reason that it would abridge the right 
of contract between citizens.^* 

162. Subleasing Rented Premises. — ^When lands 
and tenements are rented by the landlord to any per- 
son or persons, such person or persons shall not rent 
or lease such premises during the term of such lease 
to any other person without first obtaining the con- 
sent of the landlord, his agent or attorney.^* It has 
been held that by reason of Hie statute, an unauthor- 
ized subletting of leased premises forfeits the lease.^'^ 

163. Purchaser from Tenant Charged with Notice. 
— ^The statute, by reason of its provisions, it has 
been held, charges a purchaser from a tenant within 
one month after removal from the premises with 
notice of the landlord's Uen.^® 

164. Renting Buildings. — All persons leasing or 
renting any residence, storehouse or other building 
shall have a preference Ken upon all property of the 
tenant in such residence, storehouse or other building 
for the payment of the rents due and that may be- 
come due; provided that the hen for rents to become 
due shall not continue or be enforced for a longer 
period than the current contract year. Such lien shall 
continue and be in force so long as the tenant shall 
occupy the rented premises, and for one month there- 
after; but this provision of the statute shall not be 
construed as in any manner repealing or affecting any 
act exempting property from forced sale.^^ 

18 Rumbo vs. Winterrowd, 228 S. W. Rep., 258. 

i*Art. 6489, Rev. Stats., 1911. 

15 Stubblefield vs. Jones, 230 S. W. Rep., 720. 

i« York vs. Carlisle, 46 S. W. Rep., 267. 

17 Art. 6490, Rev. Stats., 1911. 
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TAX LIENS. 

165. Lien Created by Constitution.— The annual 
assessment made upon landed property shall be a 
special lien tiiereon; and all property, both real and 
personal, belonging to any delinquent taxpayer shall 
be liable to seizure and sale for the payment of all 
the taxes and penalties due by such delinquent; and 
such property may be sold for the payment of the 
taxes and penalties due by such delinquent, under such 
regulations as the Legislature may provide.^ 

166. Statutory Lien. — All taxes upon real property 
shall be a hen upon such property until the same shall 
have been paid. And should the assessor fail to as- 
sess any real estate for any one or more years, then 
the Hen shall be good for every year that he shall fail 
to assess for; and he may, in Usting the property for 
taxes for any year thereafter, assess all the back taxes 
due thereon.* 

167. To What Property Lien Attaches.— There is 
an apparent conflict of authority as to whether the 
constitutional and statutory tax hen will attach to all 
lands assessed against a taxpayer for all taxes due, or 
whether the hen will attach to each separate tract for 
the taxes due upon that particular tract of land; but 
the conflict is apparent only, not real, as an investi- 
gation will show. In one case it was held that the 
hen existed upon each tract of land for its own taxes 
only, and that case has been cited as one sustaining 
that view.2 However, the court, in rendering that 

lArt. 8, Sec. 15, Const. 1876. 
2 Art. 7628, Rev. Stats., 1911. 
« Jodon vs. City of Brenham, 57 Texas, 655. 
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opinion, was construing the Constitution of 1869, and 
the question to be determined in that case was whether 
or not the homestead was hable for other taxes than 
its own. More recently, under the Constitution of 
1876, it was held by one of the Courts of Civil Ap- 
peals that the hen attached to all tracts of land as- 
sessed, excepting the homestead, and a writ of error 
was denied by the Supreme Court in that case.* 

168. Lien for Taxes Upon Homestead. — ^While the 
homestead is not hable for other taxes than those 
assessed against it, a vahd hen exists thereon for its 
own taxes.*^ 

169. Valid Levy and Assessment Essential to a 
Lien. — ^Taxes against real property do not accrue solely 
because they are authorized by the Constitution and 
statutes. Officers are charged with certain duties, and 
if such duties are not substantially performed there 
cannot be any legal demand for taxes. In order to 
create a vahd hen upon real property for taxes, there 
must be a vahd levy and a vahd assessment.^ 

170. Raising Assessor's Valuation Without Hear- 
ing Testimony. — Under the statutes a board of equal- 
ization has no power to raise the valuation of prop- 
erty which was agreed to by the assessor and taxpayer 
without hearing testimony as to the value of the prop-"" 
erty, and any attempt to do so is without legal effect.^ 

*Guerguin vs. City of San Antonio, 60 S. W. Rep., 140; City of 
San Antonio vs. Toepperwein, 104 Texas, 43. 
8 Wright vs. Staub, 64 Texas, 64. 
• State vs. Farmer, 94 Texas, 232. 
7 Bnindrett vs. Lucas, 194 S. W. Rep., 613. 
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171. Lien Upon Shares of Banking Stock. — ^It is 
provided by statute that taxes due upon the shares of 
a banking corporation shall be a hen thereon to secure 
the payment of such taxes.^ 

172. Description of Land Assessed for Taxes. — ^In 

order to fix a vaUd hen upon real property for taxes 
assessed, the description thereof must reasonably 
identify the property.® 

173. When Property of Benevolent Association is 
Not Exempt. — ^A benevolent association whose lodge 
room was not only rented to other charitable institu- 
tions, but the first story of whose building was rented 
for commercial purposes, was not entitled to exemp- 
tion from taxation on its property.^® 

8 Art. 7522, Rev. State., 1911. 

» Garza vs. City of San Antonio, 231 S. W. Rep., 697. 
10 Concho Camp, W. O. W., vs. City of San Angelo, 231 S. W. 
Rep., 1106. 
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PART V. 
HOMESTEAD AND LIENS. 



LIENS IN GENERAL. 

174. Constitutional Protection of Homestead. — 

"No mortgage, deed of trust, or other lien on the 
homestead shall ever be vaUd, except for the pur- 
chase money thereof, or improvements thereon, 
whether such mortgage, deed of trust or other lien 
shall have been created by the husband alone or to- 
gether with his wife; and all pretended sales of the 
homestead involving any condition of defeasance shall 
be void." Another provision of the Constitution sub- 
jects the homestead to a hen for all taxes due thereon.^ 

MECHANICS' LIENS. 

175. Statutory Provisions for Improvements on 
Homestead. — "When material is furnished, labor per- 
formed, erection or repairs made upon the homestead, 
if the owner thereof is a married man, then to fix and 
secure the hen upon the same, it shall be necessary 
for the person or persons who furnished the material 
or performed the labor, before such material is fur- 
nished or labor performed, to make and enter into a 
contract in writing, setting forth the terms thereof, 
which shall be signed by the owner and his wife, and 
privily acknowledged by her, as is required in making 
a sale of the homestead. Such contract shall be re- 
corded in the oflBce of the county clerk in the county 
where such homestead is situated, in a well-bound 

1 Art. 16, Sec. 50, Texas Constitution of 1876. 
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book to be kept for that purpose; provided that when 
such contract has been made and entered into by the 
husband and wife and the contractor or builder, and 
the same has been recorded, as hereinbefore provided, 
then the same shall inure to the benefit of any and all 
persons who shall furnish material or labor thereon 
for such contractor or builder."* 

176. What is Essential to a lien Upon Homestead. 

— ^In order to fix a mechanic's hen upon the homestead 
it is necessary that there should be a contract in writ- 
ing, signed by the husband and wife and acknowledged 
as required in the execution of a deed of conveyance 
of the homestead.® A compUance with the statutory 
provisions relating to hens upon homesteads, it has 
been held, is not the only way by which a mechanic's 
Ken thereon may be created, for it is dear that the 
Constitution recognizes the right of a contractor and 
the owner to fix the hen by contract in the form of a 
mortgage or deed of trust, provided the husband and 
wife shall sign and acknowledge the contract.* Also, 
it has been held that the general provisions of the 
mechanic's Hen law relating to the enforcement of 
the hen do not apply to a hen created under the 
Constitution for improvements on the homestead.'' 
Neither can a mechanic's hen be fixed upon the busi- 
ness homestead of the head of a family unless there 
is a contract signed by the husband and wife and duly 
acknowledged.® A husband and wife, owning prop- 

2 Art. 6631, Rev. State., 1911. 

8 Huff vs. aark, 59 Texas, 347. 

* Lippencott vs. York, 86 Texas, 276. 

8 Myers vs. Humphreys, 47 S. W. Rep., 812. 

6 Security Mortgage & Trust Co. vs. Caruthers, 32 S. W. Rep., 837. 
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erty, entered into a written contract for ttie building 
of a house thereon, and agreed that the builder should 
have a mechanic's hen for labor and for material. 
Notes were given for the contract price and were se- 
cured by a deed of trust, providing for a sale of the 
property in the event of default in the payment of the 
notes. Default was made in the payment, and the 
trustee sold the property. It was held that this was 
a contract under the constitutional provisions, and 
that it was not necessary to comply with the statutory 
provisions in order to create a vahd Ken.^ 

177. Where Material is Furnished Prior to Con- 
tract No Lien Created. — ^A promissory note executed 
by the husband and wife recited that the note was 
given for a balance due for lumber and material fur- 
nished and used in the construction and repair of their 
homestead, and that the note constituted a builder's 
hen upon the property until paid, which note was duly 
acknowledged and recorded. In a suit to recover upon 
the note and enforce a hen upon the property, it was 
held that, inasmuch as the material was furnished 
prior to, and not in pursuance of, the contract, the 
note did not create a hen upon the homestead, although 
such a contract would be suflBcient to create a hen 
upon other property than a homestead.® 

178. Constitutional Contract May be Embraced in 
Deed of Trust. — ^It is not necessary in order to create 
a hen upon the homestead for work and material used 
in its improvement, when the payment therefor is 
sought to be secured by a mortgage or deed of trust, 

T Bowers vs. Bennett, 203 S. W. Rep., 82. 
8 Taylor vs. Huck, 65 Texas, 238. 
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that the contract reqiured by the Constitution to be 
executed by the husband and wife must be separate 
and distinct from such mortgage or deed of trust. If 
the mortgage or deed of trust, in addition to the usual 
provisions in such instruments, contains the essential 
ingredients of the contract contemplated by the Con- 
stitution, and is executed by the husband and wife 
with the formalities required in the sale and convey- 
ance of the homestead, such instrument will fix a hen 
upon the homestead.® 

179. Contract Essential to a Valid Lien Upon 
Homestead. — ^A mechanic's hen cannot be acquired, as 
against the homestead, without a contract entered 
into by the husband and wife and acknowledged by 
her as required in a sale of the homestead.^® However, 
after the wife has joined in a contract for improve- 
ments as required by law, the rights and remedies of 
all parties are the same as under contracts for im- 
provements on other property.^^ 

180. Lien May be Created by Wife When Aban- 
doned. — ^Where a wife has been abandoned by her hus- 
band, the constitutional provision does not prevent 
the wife from giving a vahd hen upon her homestead, 
situated upon her separate property, to secure the 
payment of money due for materials supphed under 
a written contract for the furnishing of such mate- 
rials for the construction of a house on the property.^^ 

• Walker vs. Woody, 89 S. W. Rep., 789 (101 Texas, 666). 

10 Sutherland vs. Williams, 11 S. W. Rep., 1067. 

11 FuUenwider vs. Longmoor, 73 Texas, 480. 
i2Mabry vs. Citizens* Lumber Co., 105 S. W. Rep., 1166. 
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181. Husband Alone May Create Lien Upon Part of 
Homestead Abandoned. — ^Where a house was built 
partly on a lot on which the owner and his family 
resided, but was not built with a view of making it 
a part of the homestead, but for the purpose of being 
rented, that portion of the lot on which such house 
was built was abandoned as a homestead, and the 
signature of the wife to the contract for the erection 
of the house thereon was not necessary.^' 

182. Consent of Wife Must Precede Purchase of 
Material. — In construing the constitutional provision 
relative to a mechanic's hen, it has been held that the 
consent of the wife must precede the purchase of the 
material." 

183. When Contract is Binding Without Being Re- 
corded. — ^As between the parties to the contract, made 
by the husband and wife, it is not necessary that it 
should be recorded in order to have binding force and 
effect." 

184. Concerning the Recording of Contract for Im- 
provements. — ^The statutory provision requiring a con- 
tract for improvements on a homestead to be recorded 
in a book kept for that purpose may be disregarded, 
it being sufficient if the contract is recorded in a book 
in which deeds and bills of sale are recorded.^* How- 
is Strang vs. Pray, 89 Texas, 525. 

14 Lyon vs. Ozee, 66 Texas, 95. 

leLignoski vs. Crocker, 86 Texas, 324; Bosley vs. Pease, 86 
Texas, 292. 

18 Bosley vs. Pease, 86 Texas, 292; Lignoski vs. Crooker, 86 Texas, 
324. 
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ever, it is necessary that the contract should be re- 
corded, because the hen would not exist otherwise.^^ 

185. Husband Cannot Extend Contract for Im- 
provements. — ^Where the husband and wife have 
joined in a contract fixing a hen upon the homestead, 
the husband cannot extend the hen by any act in 
which the wife does not join.^® 

VENDOR'S LIEN. 

186. Vendor's Lien is Superior to Homestead Right. 
— ^A hen for the purchase money for land is superior 
to the homestead right, and such right does not exist 
as against the vendor until all the purchase money is 
paid.^* However, a person, occupying land as a home- 
stead, may assert the homestead right as against all 
other persons than his vendor.^® 

187. When a Lender of Money May Acquire a Lien 
Upon Homestead. — ^It is a general rule that a person 
advancing money to pay ofif the purchase price of the 
premises after the debt has been created may be sub- 
rogated to the right of the vendor and have a vaUd 
hen to secure the money.^^ Where a portion of a loan 
for which a mortgage on a homestead was taken was, 
by agreement of the parties, used to pay off a vendor's 
hen note given for a part of the purchase money for 
the homestead, the mortgagee is subrogated to the 

17 Cameron & Co. vs. Marshall, 65 Texas, 7. 

18 San Antonio R. E., B. & L. Assn. vs. Steward, 65 S. W. Rep., 665. 
i<> San Antonio vs. Berry, 92 Texas, 319; Jackson vs. Bradshaw, 

67 S. W. Rep., 878; Buford vs. Rosenfield, 37 Texas, 42; Roy vs. 
Clark, 75 Texas, 28. 

20 Lee vs. Welborne, 71 Texas, 500; Wheatley vs. GriflSn, 60 Texas, 
209. 

21 Johnson vs. Portwood, 89 Texas, 235. 
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rights of the vendor.*^ Where a deed of trust on the 
homestead is given to secure a part of the purchase 
money due on a homestead, together with a loan for 
an additional sum of money, the deed of trust is valid 
as to the amount due for the purchase money, but is 
void as to the remainder.*' However, a mere lender 
of money to be used for the purpose of buying a home- 
stead has no hen upon the property, unless there is, 
at the time of making the loan, an agreement to that 
effect.2* 

188. Innocent Purchaser of Note May Have Lien 
Upon Homestead. — ^Notwithstanding Article 16, Section 
50, of the State Constitution, an innocent purchaser 
for value of a vendor's Hen note, given in a simulated 
sale of the homestead, acquires a right to enforce the 
hen, because of the doctrine of estoppel.*" A simu- 
lated sale of the homestead, or the execution and de- 
livery of a deed which is intended to be only a mort- 
gage, is absolutely void under the constitutional pro- 
vision prohibiting the encumbrance of the homestead, 
as to all parties with notice, but where a vendor's 
hen is reserved in such deed to secure a note purport- 
ing to be for the purchase money and reaches the 
hands of an innocent purchaser for value, the vendor's 
Ken may be enforced against the homestead.*® 

189. When Surviving Wife May Give Valid Deed 
of Trust. — ^A surviving wife, tenant in common with 

22 Dixon vs. National Loan Co., 40 S. W. Rep., 269. 

28 Amicable Life Ins. Co. vs. Slovak, 217 S. W. Rep., 200. 

24Carty vs. Brackenridge, 20 S. W. Rep., 997; RiiUs vs. Kauf- 
man, 65 Texas, 723. 

2« Harrison vs. First National Bonk, 224 S. W. Rep., 269. 

»e Booker vs. Wright, 216 S. W. Rep., 196; Grove vs. Kinney, 96 
Texas, 210; Heidenheimer vs. Stewart, 65 Texas, 321. 
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her children, to prevent a foreclosure of a vendor's 
lien given for a part of the purchase money for the 
homestead, had the right to extend the time of pay- 
ment of the note and to execute a deed of trust on 
the homestead to secure the payment of the note, and 
thus bind her interest as well as that of the children.^^ 

190. Mortgage Given to Secure Note in Hands of 
Innocent Purchaser May be Enforced.— While a mort- 
gage upon a homestead, as between the parties to the 
contract, is void, notes secured thereby in the hands 
of innocent purchasers for value may be enforced with 
a hen upon the homestead.^^ A bona fide purchaser 
of a vendor's Ken note is protected against a home- 
stead claim.^* 

191. Vendor May Retain Valid Lien to Secure 
Lender of Purchase Money. — A vendee purchased land 
with money borrowed for that purpose, and, by agree- 
ment, the vendee executed a note for the amount bor- 
rowed, and the vendor retained a Ken in his deed of 
conveyance to secure the payment of the note. The 
note was then transferred to the person from whom 
the money was borrowed, and the property was at 
once occupied as a homestead by the vendee. It was 
held that a vaKd Ken was created to secure the per- 
son lending the money in the payment of the note.^^ 

192. When One is Estopped from Denying VaUd- 
ity of Lien. — ^Where a purchaser of property, subject 
to a Ken, takes it with knowledge of the vendor's rec- 

27 Land Mortgage Co. vs. Taylor, 212 S. W. Rep., 647. 

28 Martin vs. Granger, 204 S. W. Rep., 666. 

29 Hayner vs. Chittim, 228 S. W. Rep., 279. 
80 Lennox vs. Sanders, 64 S. W. Rep., 1076. 
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ognition of the lien, he is estopped from denying its 
vaUdity, notwithstanding any unrevealed intention on 
the part of the purchaser subsequently to contest its 
vahdity on the ground that the property constituted a 
homestead.*^ 

193. When Vendor's Lien Will Not Attach to 
Homestead. — ^Where the owner of a lot not fully paid 
for contracted for the building of a house thereon, 
and subsequently, being unable to meet his payments, 
rescinded the contract of purchase, destroyed his un- 
recorded deed, and had title taken in the name of the 
contractor, who in turn conveyed it back to the owner, 
retaining a vendor's hen, the homestead right of the 
owner attached before the transfer was made, the lot 
having been dedicated for that purpose, and the dedi- 
cation having been completed when the improvements 
were begun, so that as to parties with notice no vahd 
hen could be created to secure the antecedent debt.'* 

194. Vendor's Lien Not Affected by Homestead 
Right. — A vendor's hen retained as security for the 
payment of a part of the purchase money is not de- 
feated by a subsequent occupancy of the propo^ as 
a homestead.** 

MORTGAGE UENS. 

195. When a Deed of Trust Will Create a Lien 
Upon Homestead. — ^A homestead owner executed a 
deed of trust to a portion of his homestead, which, 
under the Constitution, was void. Afterward he sold 

siRice-Stix Dry Goods Ck>. vs. First National Bank, 231 S. W. 
Rep., 386. 

82 Martin vs. Granger, 204 S. W. Rep., 666. 
88 Frederick vs. Hause, 220 S. W. Rep., 602. 
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the same property to another person, the purchaser 
assuming and agreeing to pay, as a part of the con- 
sideration, the debt for which the void deed of trust 
was given. The holder of the void deed of trust sued 
for a foreclosure, making the purchaser a party to 
the suit. The purchaser defended on the ground that 
the deed of trust was void and created no lien. The 
court held that, notwithstanding the invalidity of the 
deed of trust, the purchaser's agreement to pay the 
debt was a part of the consideration for the sale, and 
constituted a Uen upon the property for which a fore- 
closure should be decreed for the satisfaction of the 
debt for which the deed of trust was given.^* 

196. When Mortgage Upon Homestead to Secure a 
Debt is Void. — ^Any mortgage or deed of trust upon a 
homestead, given to secure a debt other than for the 
purchase money therefor, is void under the provisions 
of the Constitution of 1876, and does not create a Uen 
thereon, whether it be a residence or a business home- 
stead.^** Even though the instrument executed should 
be in the form of a deed, absolute upon its face, if in 
fact given to secure a debt, is void.^® 

197. When Prior Lien Will Not Affect Homestead 
Exemption. — A homestead right may be acquired in 
community property which is purchased after an ab- 
stract of judgment is filed, when the purchaser has 
no homestead at the time and immediately occupies 
the property as a homestead.^^ 

84 First National Bank vs. Rice-Stix Dry Goods Co., 213 S. W. 
Rep., 344. 

86 Hall vs. Jennings, 104 S. W. Rep., 489; Inge vs. Cain, 66 
Texas, 75. 

8« Gray vs. Shelby, 83 Texas, 406. 

87 Jones vs. Lanning, 201 S. W. Rep., 443. 
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198. When a Mortgage Upon Homestead Creates 
a VaKd Lien. — A husband, when abandoned by his 
wife, who gives a deed of trust upon his homestead is 
estopped from asserting that the property is exempt.*® 
An abandoned wife without children may give a valid 
mortgage upon her homestead.*® A deed of trust with 
pov.er of sale, executed by an unmarried head of a 
family, will fix a valid lien upon the homestead, and 
may be enforced.*® 

JUDGMENT LIENS. 

199. When Judgment Lien Does Not Attach to 
Homestead. — ^Where one purchases land with the in- 
tention of making it his homestead and occupies it 
immediately, a judgment hen will not attach thereto, 
although an abstract of judgment, duly recorded and 
indexed, would create a lien upon all property not 
exempt, the constitutional exemption protecting the 
purchaser.*^ 

200. When Judgment Lien Does Attach to Home- 
stead. — Where a homestead exceeds the constitutional 
hmit, a judgment hen will attach to the excess, and 
may be enforced as to such excess.*^ An abstract of 
judgment, duly recorded and indexed, becomes a hen 
upon a homestead immediately upon its abandonment 
as a homestead.*^ 

»8 Murphy vs. Lewis, 198 S. W. Rep., 1059. 
8» Williams vs. Fanners* National Bank, 201 S. W. Rep., 1083. 
*o Dabney vs. Schutze, 228 S. W. Rep., 176. 

*i Railroad Co. vs. Winter, 44 Texas, 697 ; McManus vs. Campbell, 
37 Texas, 267; Howard vs. Mayher, 88 S. W. Rep., 409. 
*2 Harrison vs. Bank, 224 S. W. Rep., 269. 
48 Marks vs. Bell, 31 S. W. Rep., 699. 
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PRE-EXISTING LIENS. 

201. Homestead Right Does Not Destroy Existing 
Liens. — ^All liens which exist upon property before the 
homestead right attaches remain as valid liens, un- 
affected by the subsequent homestead right.** 

TAX LIENS. 

202. Constitution Creates a Lien Upon Homestead 
for Taxes. — A homestead, by reason of a provision of 
the Constitution, is liable for the taxes due thereon, 
and the lien thereon may be foreclosed for all taxes 
due thereon, but it cannot be sold for taxes due on 
other property .*** However, a special assessment 
against a homestead for street improvements has been 
held not to be a "tax** within the meaning of the con- 
stitutional provision making the homestead liable for 
taxes, and the homestead will not be subjected to 
forced sale for the payment of such taxes.*® Also, it 
has been held that the homestead is not subject to a 
hen to secure the payment of a statutory penalty added 
to dehnquent taxes.*^ It has been held, however, that 
a vaUd lien may be fixed upon the homestead to se- 
cure money borrowed for the purpose of paying the 
taxes due thereon.*^ 

**Parriss vs. Hughes, 109 S. W. Rep., 1140; Gage vs. Neblett, 57 
Texas, 374; West End Town Co. vs. Grigg, 93 Texas, 451; Wright 
vs. Campbell, 82 Texas, 388. 

4BBean vs. Brownwood, 43 S. W. Rep., 1036; Wright vs. Straud, 
64 Texas, 64. 

*«Higgins vs. Bordages, 88 Texas, 458; Lovenberg vs. Galveston, 
42 S. W. Rep., 1024. 

*7 San Antonio vs. Berry, 92 Texas, 319; Marlin vs. Green, 78 
S. W. Rep., 704. 

*8 Johnson vs. Arrendale, 71 S. W. Rep., 45; Cahill vs. Dixon, 
77 S. W. Rep., 281. 
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PART VL 



PRIORITY OF LIENS. 



LIENS IN GENERAL. 

203. Priority as Affected by Estoppel.— In some in- 
stances the doctrine of estoppel has affected the gen- 
eral rule as to the priority of liens. It has been held 
that a henholder who agrees with another that his hen 
shall be subordinate to that of the other is estopped 
from disputing the validity and priority of the later 
Ken.^ 

204. As Affected by Notice. — It has been held that 
one character of contract Ken has no superiority over 
another, on a question of notice, when brought in con- 
flict with a bona fide purchase for a valuable consid- 
eration.* 

205. When Priority is Not Determined.— The ques- 
tion of the priority of hens will not be determined in 
a proceeding for the trial of right to property.® How- 
ever, in a suit to foreclose a Ken upon property, it 
has been held that another Henholder may intervene, 
and thus have the status of his Ken, as to priority, 
determined.* 

JUDGMENT LIENS. 

206. Lien Superior to Wife's Subsequent Fore- 
closure. — ^Where a creditor obtained a judgment 

1 Cain vs. Texas Building & Loan Assn., 61 S. W. Rep., 879. 

2 Coleman ys. Dunman, 67 Texas, 390. 
sRaysor vs. Reid, 66 Texas, 271. 

* Douglas vs. Robertson, 72 S. W. Rep., 868. 
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against a husband for a debt contracted during mar- 
riage, and an abstract of the judgment was duly re- 
corded and indexed the day before his wife procured 
a divorce and a judgment against the husband, de- 
claring certain property community property and fore- 
closing a lien thereon in her favor, the creditor's judg- 
ment Hen upon such property was superior to that 
of the wife.*' 

207. Priority as Affected by Diligence. — ^The rule 
that where two judgment hens are of equal dignity, 
and the owner of one discovers property, the legal 
title to which has passed to another, such Uenor is 
entitled, by reason of his diUgence, to have his lien 
first satisfied, has no appUcation where the ostensible 
.legal title remained in the debtor, notwithstanding the 
fact that he had made an attempt to dispose of it.® 

208. Priority as Affected by Time of R^stration. 

— ^Where abstracts of two judgments are recorded and 
indexed on the same day, and executions were issued 
from both and levied on the same land, a purchaser 
under the judgment which was first recorded and in- 
dexed acquired the whole title, the judgment Ken 
under which he claims title having been prior to that 
of the one claiming under the junior hen.^ 

209. The Lien is Superior to Subsequent Home- 
stead Rights. — A judgment Hen, when once fixed, upon 
the land of the defendant wiU be superior to a sub- 
sequently acquired homestead right in such land.® In 

5 Boyd vs. Ghent, 93 Texas, 543. 

« Matula vs. Lane, 55 S. W. Rep., 504. 

f Morris vs. Jay, 37 Texas, 17. 

8 Freiberg, Klein & Co. vs. Walzem, 85 Texas, 264. 
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framing the constitutional provision which exempted 
the homestead from forced sale it was not intended 
to interfere with pre-existing rights. Even if such 
intention had been declared, the Supreme Court of 
the United States has held that an existing judgment 
lien is such a vested right as is beyond the power of 
a state constitutional convention to divest or destroy.® 

210. Lien is Subordinate to Prior Liens. — The 

judgment hen is subordinate to all prior hens, whether 
legal or equitable.^** A judgment hen arising subse- 
quently to the attachment of a mortgage lien is sub- 
ordinate to it, and a purchaser at a sale under the 
judgment takes titie subject to the mortgage lien.^^ 
Registration of an abstract of judgment fixes a hen 
upon the land of the judgment debtor within the 
county where it is registered, as between the parties; 
but such hen is subordinate to a prior hen fixed by 
a mortgage given by the judgment debtor, although it 
contains a misdescription of the mortgaged property, 
where notice of the mortgagee's equitable rights was 
given before the sale under execution." 

211. When Reg^istration Statutes do Not Apply. — 

The registration statutes do not apply where, by rea- 
son of the nature of the interest asserted as superior 
to the judgment hen, it was incapable of prior regis- 
tration." A resulting trust is beyond the contempla- 
tion of statutes of registration respecting the rights 
of creditors, and will be protected as against the legal 

» Wright vs. Stroud, 64 Texas, 64. 

10 Blankenship vs. Douglas, 26 Texas^ 225. 

11 Fisher vs. Foote, 26 Texas Supp., 311. 

12 Use vs. Seinsheimer, 76 Texas, 469. 

isMasterson vs. Burnett, 66 S. W. Rep., 90 (95 Texas, 682). 
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lien of a judgment creditor, or his assignees, although 
they had no notice of the trust, as they are not in any 
respect entitled to preferences over prior equities to 
bona fide purchasers for valuable consideration with- 
out notice.^* As a general rule, a judgment attaches 
to the actual interest which the debtor holds in land; 
but on account of registration laws, ordinarily, if the 
judgment hen attaches before the creditor has notice 
of the existence of an unrecorded deed, then such 
deed is subordinated to the lien, and subsequent notice 
of the existence of the deed would not work any 
change in the rights of the parties. However, when 
the debtor holds the legal title in trust for others, 
with whose funds and for whose use it was purchased, 
then if the purchaser at the sheriflTs sale, made by 
virtue of such judgment, has notice of the rights of 
the cestui que trust before his purchase, he would not 
acquire any title to the property ^s against him. This 
distinction arises from the fact that such an equitable 
right is not governed by the registration statutes.^^ 

212. Rights as Between Lienholder and Mortgagee. 
— As between a judgment rendered in another county 
and a mortgage, priority of lien is determined by 
priority of registration in the county where the land 
lies.^^ Where a debtor conveys mortgaged property to 
the mortgagee in satisfaction of the debt for which 
it was given, and at a fair value, the mortgagee takes 
title clear of a judgment lien against the debtor which 
attached after the date of the mortgage, but before 

i*Yoe vs. Montgomery, 68 Texas, 338; Blankenship vs. Douglas, 
26 Texas, 226. 

15 Calvert vs. Roche, 59 Texas, 463. 

16 Firebaugh vs. Ward, 51 T^xas, 409. 
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such conveyance.^^ Where the owner of land encum- 
bered by a mortgage transferred it to another against 
whom there was a judgment lien in the county where 
the land lay, the vendee assuming payment of the 
mortgage in consideration of the conveyance, and 
afterward renewed the security by a renewal of the 
note, and giving a mortgage upon the land himself, 
the security so given prevailed over the judgment hen 
and the rights of the purchaser under execution, where 
the judgment hen attached after the date of the orig- 
inal mortgage.^^ 

213. Lien is Not Affected by Unrecorded Deed. — 

An unrecorded deed of conveyance by a debtor, of 
which a creditor has no notice, will not prevent an 
abstract of judgment subsequently recorded and in- 
dexed from becoming a hen upon the land conveyed.^® 
An equitable right in land, purchased with trust funds, 
is not within the operation of the registration statutes, 
and the rights of the equitable owner are paramount 
to those of a judgment Henor; but if the holder of the 
legal title has conveyed the same to the equitable 
owner, who has neglected to record his deed, the lien 
of the judgment rendered after the conveyance in 
favor of one having no knowledge thereof takes prece- 
dence over the title of the grantee, he not being in 
possession of the land.^^ A judgment hen against a 
debtor is superior to the legal title which had been 
conveyed by him to a third person, but which was 

i7Huggins vs. White, 27 S. W. Rep., 1066 (93 Texas, 664). 

18 White vs. Provident National Bank, 66 S. W. Rep., 498 (95 
Texas, 690). 

i» Grace vs. Wade & Waters, 45 Texas, 522; Central City Trust 
Co. vs. Waco Building & Loan Assn., 95 Texas, 48. 

20 Calvert vs. Roche, 69 Texas, 463. 
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unrecorded and of which the creditor did not have 
actual notice at the date his lien attached.^^ 

214. Lien as Affected by Notice of Unrecorded In- 
strument. — ^Notice by a purchaser holding under an 
unrecorded deed from the judgment debtor, given at 
a sale under execution, does not affect the lien of the 
judgment creditor, which, under the registration laws, 
had attached prior to the execution of the deed.^^ A 
judgment which is junior to an unrecorded deed or 
mortgage has not a lien superior to the unrecorded 
deed if the judgment creditor had notice of its exist- 
ence.^* 

215. Registration of Defective Abstract of Judg- 
ment. — ^Where an abstract of judgment is not so reg- 
istered as to create a hen, a vendee's knowledge of 
such registration does not give it vahdity.^* 

CHATTEL MORTGAGE LIENS. 

216. When Superior to Statutory Liens.— The stat- 
utory hen of a hvery stable keeper is inferior to a 
chattel mortgage of which he has notice.^" An exist- 
ing chattel mortgage hen is superior to a subsequent 
laborer's hen.^^ The employe's hen upon the imple- 
ments with which he works is subordinate to the hen 
of a chattel mortgage duly registered, notwithstanding 
the fact that a statute provides that it shall be a first 

21 Wallace & Co. vs. Campbell, 64 Texas, 463. 

22 Mainwarring vs. Templeman, 51 Texas, 205. 
28 Stovall vs. Odell, 30 S. W. Rep., 66. 

24 Glasscock vs. Stringer, 32 S. W. Rep., 920 (93 Texas, 684). 

25 Oak Cliff Bank & Trust Co. vs. Travis, 219 S. W. Rep., 286. 

26 Ferrell-Michael Abst. & Title Co. vs. McCormac, 216 S. W. 
Rep., 659. 
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lien.^^ A chattel mortgage lien is superior to a sub- 
sequent lien for repairs on an automobile.^® The lien 
of a printer upon a printing press and engine, under 
the Re\dsed Statutes of 1911, is subordinate to a 
chattel mortgage registered before the employe be- 
gan his employment, although the statute pro\ddes 
that a laborer shall have a first lien.^® 

217. Renewal of Mortgage Continues the Lien. — 

The renewal of a chattel mortgage by executing a new 
mortgage continues the hen, and the renewed mort- 
gage is superior to a chattel mortgage executed be- 
fore the renewal but subsequently to the original mort- 
gage.^® If the consideration, or a part thereof, for 
a chattel mortgage was the extension of the note se- 
cured, it is sufficient to entitle the mortgagee to pro- 
tection, under Article 5655 of the Revised Statutes of 
1911, as a mortgagee in good faith, as against a prior 
unrecorded mortgage.^^ 

218. When Superior to Landlord's Lien. — ^It is pro- 
vided in Article 5490, Revised Statutes of 1911, that a 
landlord's lien for rent shall not continue for a longer 
period than the current contract year, and when, after 
a tenancy began, the lessee gave a chattel mortgage 
which was not filed before the commencement of the 
second year, the lien of the chattel mortgage was held 
to be superior to the landlord's hen for the second 
year's rent.^^ A chattel mortgage executed and filed 

27 American Type Foundry Co. vs. Nichols, 214 S. W. Rep., 301. 

28 Holt vs. Schwarz, 225 S. W. Rep., 856. 

29 American Type Foundry Co. vs. Nichols, 214 S. W. Rep., 301. 

80 First National Bank vs. Ennis Title Co., 200 S. W. Rep., 1122. 

81 First National Bank vs. Todd, 231 S. W. Rep., 322. 

82 Meacham vs. O'Keefe, 198 S. W. Rep., 1000. 
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before the making of a lease contract is a prior lien 
to the one contained in the lease contract.^^ 

219. When Priority is Not Waived.— The owner 
of a chattel mortgage did not waive his priority over 
a subsequent attachment lien by agreeing that the 
mortgaged property should be sold and the proceeds 
deposited subject to the action of the couri.^* 

220. When Lien is Superior to Mechanic's Lien for 
Repairs. — ^A properly recorded chattel mortgage upon 
an automobile is a lien superior to the lien of a me- 
chanic for repairs made subsequent to the mortgage, 
although the morigage obligated the morigageor to 
keep the automobile in repair, where it also provided 
that he should not encumber nor permit any encum- 
brance or lien of any character against it.^** Where 
a chattel mortgage on an automobile was duly exe- 
cuted, filed and registered, subsisting and unpaid when 
a laborer made repairs thereon, and the laborer had 
notice thereof, the chattel mortgage was superior to 
the hen for work and material furnished for repairs, 
whether the laborer retained possession or not, and 
whether the repairs increased its value or not.** 

MECHANICS' LIENS. 

221. Liens Upon an Equality. — ^Mechanics' and like 
statutory hens, when there are more than one upon 
the same property, although arising at diflferent times, 
are placed upon an equaUty, and their holders are en- 

ssOakes vs. Freeman, 204 S. W. Rep., 360; League vs. Sanger, 
00 S. W. Rep., 898. 

8* Loya vs. Bowen, 216 S. W. Rep., 474. 

85 Dallas County State Bank vs. Crismon, 231 S. W. Rep., 867. 

88 Holt vs. Schwarz, 226 S. W. Rep., 866. 
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titled to share ratably in the proceeds of the property; 
but no such equality of right exists between persons 
holding liens solely by contract.^^ 

222. Mechanic's Lien Relates Back When Fixed.— 

A mechanic's lien filed for record within the time 
allowed by statute relates back to the time the work 
was done or material was furnished, and takes prece- 
dence over any other lien acquired after that date.** 

223. Lien Fixed Upon Land Attaches to Subsequent 
Improvements. — Under the statutes, giving a person 
furnishing labor or material in the erection of any 
building or improvement on land, a hen upon the 
building and land on which it was erected, a me- 
chanic's lien, once attached to a house and lot, at- 
taches to a house thereafter erected on the lot, after 
the destruction of the house for the erection of which 
the lien accrued, and has priority over a lien for the 
erection of the second house on the same lot.*® 

224. Lien Not Affected by Expressions in Deed of 
Trust. — The expression in a deed of trust of an inten- 
tion to make it a first lien upon property cannot affect 
persons not parties thereto who subsequently acquire 
mechanics' liens upon the property conveyed by such 
deed of trust.*® 

87 Lippencott vs. York, 86 Texas, 276. 

88 Keating Imp. & Machine Co. vs. Marshall Electric Light & 
Power Co., 74 Texas, 605; House v. Schulze, 52 S. W. Rep., 654 
(93 Texas, 641). 

89 Cain vs. Texas B. & L. Assn., 51 S. W. Rep., 879; People's B. L. 
& S. Assn. vs. Clark, 33 S. W. Rep., 881. 

*o Oriental Hotel Co. vs. Griffiths, 88 Texas, 574. 
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225. When Owner of Land is Estopped from Deny- 
ing Lien. — ^Where ground was leased to one for the 
purpose of erecting a building thereon, under a con- 
tract forbidding the removal of the building unless all 
accrued rent was paid, it was held that the lessor, 
ha\dng failed to record the contract, and ha\dng in- 
formed the person interested that the lessee owned 
the building, without telUng him of his rights under 
the contract, he was estopped from asserting his rights 
against the person who subsequently acquired a me- 
chanic's hen upon the building.*^ 

226. Compliance with Statute Essential to Equality 
of Liens. — In order to share equally in the funds de- 
rived from the sale of property upon which a me- 
chanic's lien was foreclosed, a laborer or materialman 
must have complied with the terms of the statute pre- 
scribing the method of fixing Uens.*^ 

227. When Lien Has Priority Over a Mortgage. — 
A mechanic's hen, without filing, has priority over the 
lien of a morigage given while the building was in 
progress.** 

228. When the Lien is Superior to Deed of Trust. — 

Under the requirement of the statute relating to me- 
<5hanics' hens that a contractor shall file his contract 
in the county clerk's office "within four months after 
the indd)tedness shall have accrued," in order to fix 
the hen, it has been held that the contract may be 

*i Allen vs. Houston Ice & Brewing Co., 97 S. W. Rep., 1063 (101 
Texas, 627). 

*2 Nichols vs. Dixon, 89 S. W. Rep., 765 (99 Texas, 263). 

*8 Farmers' & Mechanics' National Bank vs. Taylor, 91 Texas, 78; 
Oriental Hotel Co. vs. Griffiths, 88 Texas, 674. 
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filed at the time of its execution, and before or at 
the time the indebtedness accrues; and that such filing 
secures a Hen against the proposed building and as 
much of the land as is necessarily connected there- 
with, which lien is superior to a deed of trust given 
to secure a note for the purchase money of the prop- 
erty.** 

229. When the Lien is Lost. — ^The claims of hold- 
ers of mechanics* hens, as against prior mortgagees, 
to priority in payment out of the proceeds of a sale 
of machinery and materials furnished by them to 
equip a mining camp, are lost where, by asserting 
prior hens against the whole property, instead of the 
part only which they furnished, they have permitted 
it to be sold as a whole and can no longer distinguish 
the portion of the resulting fund which came from 
the sale of the part of the property which they fur- 
nished.**^ Where the building was intended as a home- 
stead, and the holders of mechanics' hens possessed 
knowledge sufiBcient to put them upon inquiry as to 
the intended use of the property, their claims were 
not entitled to priority in the appropriation of a bal- 
ance due on the original contract which the owner had 
deposited in court, as against a claim under the orig- 
inal contract by an assignee who had completed the 
building in accordance with its terms.*^ 

230. Lien May be Enforced Against a Purchaser of 
the Property. — ^Where the owner of property subject 
to a mechanic's hen sells it, and at the time regards 

^^Claes vs. Dallas Homestead & Loan Assn., 83 Texas, 50. 
*5Vauglian Lumber Co. vs. Martin, 98 Texas, 80. 
4« Haldeman vs. McDonald, 58 S. W. Rep., 1040. 
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the lien as valid and binding upon the property, and 
the sale is made subject to such hen, the purchaser 
cannot dispute its vahdity.*^ Where the purchaser of 
land on which there is a mechanic's hen agrees to 
pay off the same, and to save his grantor harmless 
therefrom, the hen may be enforced against the land 
in the hands of the purchaser, without first exhausting 
the henor's remedy against the grantor.** The hen 
of a subcontractor will prevail over the right of a 
purchaser of property with notice of the hen, even 
when the notice is defective.** 

LANDLORD'S LIENS. 

231. Superiority of Lien Does Not Confer Title.— 
Where the tenant's cotton has been levied upon under 
execution, his landlord cannot recover the property, 
in a statutory proceeding of trial of right of property, 
merely because he has a hen for rent due. While his 
hen is superior to all other claims, it does not give 
him title to the property, but only the right to have 
it subjected to the payment of his debt.**® 

232. When Landlord's Lien is Superior. — ^A claim 
for rent due by an insolvent firm is a hen and is supe- 
rior to attachment hens, and must be first satisfied 
out of moneys arising from a sale of the attached 
property, on apphcation of the landlord who inter- 
venes in an attachment suit/^ Whether the produce 

*7 Michigan Savings & Loan Assn. vs. Atterberry, 42 S. W. Rep., 
569. 
48 Cullers vs. First National Bank, 29 S. W. Rep., 72. 

*»Breneman vs. Beaumont Lumber Co., 34 S. W. Rep., 198 (93 
Texas, 679). 

50 Perkins vs. Sterne, 23 Texas, 661; Ewing vs. Perry, 35 Texas, 
778. 

Bi Sullivan vs. Cleveland, 62 Texas, 677. 
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to which the landlord's lien attaches is sold under an 
order of the court to enforce that lien, or by the land- 
lord or tenant, the rights of subsequent lienholders 
attach only to what shall remain after the landlord's 
hen is satisfied.**^ A landlord's lien has priority over 
an unrecorded chattel mortgage/^ A landlord's hen 
upon a general stock of merchandise was held to be 
superior to a city's hen for taxes due for various years, 
in the absence of identification of the particular goods 
seized which were subject to the tax hen." The land- 
lord's hen is superior to a mortgage unless the mort- 
gage is filed as required by statute." The landlord's 
hen is superior to the claim of the widow and chil- 
dren of the tenant to an allowance in heu of exempt 
property.*** It has been held that a landlord is not 
required to apply the proceeds of cotton received from 
a tenant to the payment of a claim for which he held 
a hen against property levied upon by a third person.**^ 
Where a tenant places property in his landlord's build- 
ing prior to the time of recording a chattel mortgage 
thereon, the landlord's hen is superior to the mort- 
gage hen." It has been held that a landlord, altiiough 
a subsequent creditor and henholder, in good faith, 
has a hen superior to an unrecorded chattel mort- 
gage." 

62 Chapman vs. McLemore, 68 Texas^ 654. 

«8 Rogers vs. Griggs, 29 S. W. Rep., 654. 

54 City of Fort Worth vs. Boulware, 62 S. W. Rep., 928. 

05 Austin vs. Welch, 72 S. W. Rep., 883. 

6« Champion vs. Shumate, 90 Texas, 597. 

57 Cadenhead vs. Rogers & Bro., 96 S. W. Rep., 962. 

58 Wichita Sash Co. vs. Jackson, 203 S. W. Rep., 100. 
6» Ingram vs. Lattimore, 210 S. W. Rep., 297. 
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233. When Landlord's Lien is Subordinate. — 
Where a tenant from month to month mortgages per- 
sonal property to another, and the rent due his land- 
lord for the month in which the mortgage is executed 
has been paid, and the property remains on the prem- 
ises by permission of the mortgagee, from month to 
month, the hen of the landlord is subordinate to that 
of the mortgagee.®** It has been held that a landlord 
is not entitled to a lien, as against creditors, for sums 
paid by the landlord as surety for his tenant, for sup- 
plies and money advanced to the tenant.®^ Also, it 
was held that a landlord's hen was inferior to that of 
his tenant's creditors for suppUes furnished on the 
landlord's security.®^ xhe lien of a mortgage on crops 
which came into existence before a certain landlord's 
lien became operative, was superior to the landlord's 
Uen.®^ It has been held that under Article 5475 of 
the Revised Statutes of 1911, a mortgage on a crop, 
given prior to the time when the landlord's lien at- 
tached, would take precedence over the landlord's 
lien.®* 

234. When Mortgageor Remains in Possession 
Landlord's Lien Superior. — ^Where a chattel mort- 
gage is executed upon future crops and the mortgageor 
subsequently sold the land, remaining in possession 
as tenant under an agreement to give the landlord a 

60 H. R. E., B. & B. Assn. vs. Cochran, 60 Texas, 620. 
«i Kelly vs. King, 44 S. W. Rep., 916; Kelly vs. King, 60 S. W. 
Rep., 629. 

«2 Ranger Mercantile Co. vs. Terrett, 106 S. W. Rep., 1145. 
«8 League vs. Sanger, 60 S. W. Rep., 898. 
«*McKelvey vs. Gugenheim, 208 S. W. Rep., 757. 
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share of the crop as rent, the landlord's hen for rent 
is superior to the mortgage Uen.®^ 

When Landlord's Lien is Subordinate. — ^The hen 
given by statute for water furnished land for irriga- 
tion is enforceable against a tenant's crops, and is 
superior to the hen of the landlord for unpaid rent 
and crop hen mortgage.*® 

235. Extent of Landlord's Lien. — ^It has been held 
that a landlord's hen upon his tenant's crop of 
wheat to secure the payment of rent did not extend to 
proceeds of a sale of the wheat.*^ 

ATTACHMENT LDENS. 

236. When Attachment Lien is Superior to Home- 
stead Right. — After an attachment hen is fixed upon 
land it will not be defeated by a subsequently acquired 
homestead right.*® 

237. When Lien Does Not Attach to Property Pre- 
viously Sold. — ^Where a deed by husband and wife was 
made in good faith, and was not fraudulent, it was 
superior to a subsequent attachment hen by a creditor 
of the grantors, irrespective of the question as to 
whether the property conveyed was a homestead at 
the time of the conveyance.*® An ungathered cotton 
crop was sold, and the crop was turned over by the 
vendor to the vendee. The vendor agreed to gather 

«5 Carlton Bros. & Co. vs. Hoppe, 204 S. W. Rep., 248. 

«« Texas Bank & Trust Co. vs. Smith, 192 S. W. Rep., 633. 

«7 Farmers' Elevator Co. vs. Advance Thresher Co., 189 S. W. 
Rep., 1018. 

68 Baird vs. Trice, 61 Texas, 666; Brooks vs. Chatham, 67 Texas, 
31 ; Wright vs. Strand, 64 Texas, 64. 

«» Parlin & Orendorff Co. vs. Vawter, 88 S. W. Rep., 407. 
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and haul the cotton to a designated gin, the vendee 
agreeing to haul the ginned cotton, at his own expense, 
to a designated market. The market price of the cot- 
ton was then to be credited upon the notes of the ven- 
dor, which were held by the vendee, for the purchase 
money of the land on which the cotton was raised. 
In such case, it was held that a subsequent attachment, 
issued against the vendor, could not hold the cotton 
against the vendee, there being no evidence or charge 
of fraud.^'* Where a landlord claims property, levied 
upon by virtue of a writ of attachment as that of his 
tenant, under a transfer in satisfaction of his land- 
lord's lien, even if he fail to show a vaUd transfer, 
the landlord may yet claim the property under his 
hen.^1 

238. Lien is Superior to Unrecorded Deed. — ^The 
levy and return of an attachment upon land creates 
a hen superior to an unrecorded deed.^^ The filing 
for record of a corrected deed after attachment of 
the property conveyed, confers no right upon the 
grantee superior to the attachment hen, where the 
original deed executed by the debtor was fatally de- 
fective.^* 

239. Possession is Sufficient Notice of Unrecorded 
Deed. — Possession under an unrecorded deed is suffi- 
cient to charge the grantor's attaching creditors with 
notice of the grantee's rights.^* 

to Hopkins vs. Partridge, 71 Texas, 606. 

71 Groesbeck vs. Evans, 83 S. W. Rep., 430. 

72 Thomson vs. Shackelford, 24 S. W. Rep., 980. 
78 White vs. Cowles, 166 S. W. Rep., 982. 

74 Paris Grocer Co. vs. Burks, 101 Texas, 106. 
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240. Lien is Inferior to Lien Created by Deed of 
Trust. — An attaching creditor's lien is inferior to a 
lien created by a deed of trust, and one cannot, by 
reason of his levy, take the place of a beneficiary 
named in the instrument, but who has not accepted, 
so as to make his lien superior to that of the person 
named as beneficiary, although he did not accept.^*^ 

241. When Lien is Inferior to Outstanding Equity. 

— An attachment lien upon land is not superior to an 
outstanding equity of which notice is given before 
the sale under an attachment.^* 

242. When Lien is Inferior to Subsequent Attach- 
ment Liens. — ^When there is not a present purpose to 
enforce a writ of attachment, subsequent attaching 
creditors will acquire a preference lien.''^ 

GARNISHMENT LIENS. 

243. Prior Rights Under a Writ of Garnishment.— 

The service of a writ of garnishment, in eflfect, gives 
the creditor causing it to be issued a prior right to 
all effects and all amounts due the debtor then in the 
possession of the garnishee.^® The garnishment of a 
stock of goods held under a void assignment, gives a 
lien superior to that of a subsequent attachment.^® 

244. First Writ Served Fixes Lien.— As between 
two writs of garnishment, both of which were served 

76 Shoe Co. vs. Mayo, 27 S. W. Rep., 782; Alliance Milling Co. vs. 
Eaton, 33 S. W. Rep., 588. 

76 Hamilton-Brown Shoe Co. vs. Lewis, 28 S. W. Rep., 101. 

77 Sullivan vs. Cleveland, 62 Texas, 677. 

78 Art. 279, Rev. Stats., 1911. 

7» Focke vs. Blum, 82 Texas, 436. 
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before the claim of the debtor against the garnishee 
was finally liquidated, the writ of garnishment served 
first was held to be prior in right.®® 

245. When the Lien May Attach to Shares of Stock. 
— ^The service of a writ of garnishment upon a cor- 
poration fixes a lien upon the shares of stock of the 
corporation which are owned by the defendant, and 
the lien is superior to a prior judgment obtained on 
a like writ subsequently served.*^ 

246. When Garnishment is Inferior to Other 
Claims. — A garnishment of the assignee for the ben- 
efit of creditors is inferior to the claims of creditors 
thereafter accepting the assignment.^^ 

EXECUTION LIENS. 

247. Execution Lien is Aided by Registration Laws. 
— By reason of the registration laws of Texas, a lien 
acquired by the levy of an execution upon real estate 
belonging to the debtor is superior to the legal title 
which had been, previous to the date of the execution 
lien, conveyed by the debtor to a third person, but 
which had not been recorded and of which the judg- 
ment creditor had no actual notice at the time when 
the execution hen attached, and this superiority was 
not affected by actual notice given on the day of sale.^* 
Since an unrecorded conveyance of land is void as to 

soArmengol vs. Richter, 141 S. W. Rep., 1028. 

81 Harrell vs. Mexico Cattle Co., 73 Texas, 612. 

82 Patty-Joiner Co. vs. City Bank of Sherman, 41 S. W. Rep., 173; 
Carter-Battle Grocer Co. vs. Jackson, 46 S. W. Rep., 616. 

88 Ayres vs. Dupre, 27 Texas, 593; Parker vs. Coop, 60 Texas, 111; 
Central Trust Co. vs. Waco Building Assn., 95 Texas, 48; Brook vs. 
Hibbard-Spencer-Bartlett & Co., 99 S. W. Rep., 718 (102 Texas, 678). 
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a creditor who acquires a lien thereon without notice, 
a purchaser of land at execution sale by a judgment 
creditor who caused his execution to be levied with- 
out notice of an unrecorded contract of sale is pro- 
tected through the rights of the creditor, although he 
himself had notice of the facts at the time of the pur- 
chase.®* A purchaser at execution sale, knowing of 
an unrecorded mortgage, can avail himself of the 
equities of the judgment creditor who had no notice 
at the time of the levy of the execution.®** As a matter 
of law, it has been held, an execution Hen is prior to 
an unregistered mortgage of which there is no notice.®' 

248. When Lien is Superior to Judgment Lien. — 

The recording and indexing of a judgment abstract 
does not give the judgment creditor a right superior 
to that of a subsequent purchaser under execution 
where the levy under execution was made prior to such 
recording and indexing.®^ 

249. When Levies Are Made Under Two Execu- 
tions. — ^Where a sheriff levies two executions upon the 
same property, the execution first coming into his 
hands has priority over the other, and the proceeds 
of the sale should be first appUed to the satisfaction 
of the execution first received.®® 

250. When Execution Lien is Inferior to Mortgage 

84 Linn V8. LeCompte, 47 Texas, 440. 

86 Barnett vs. Squyres, 52 S. W. Rep., 612. 
8«A8bury vs. Asbury, 211 S. W. Rep., 650. 

87 Brackenridge vs. Cobb, 85 Texas, 448. 

88McMahan vs. Hall, 36 Texas, 59; Walker vs. Anderson, 31 
Texas, 646; Garner vs. Cutler, 28 Texas, 175. 
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Lien. — ^The lien of a recorded mortgage is superior to 
a subsequent execution lien.®* 

VENDOR'S LIENS. 

251. Vendor's Lien Superior to AU Claims Against 
an Estate. — ^The vendor's lien, when held together with 
the vendor's superior title, is entitled, in the apphca- 
tion of the proceeds of a sale of the land in the settle- 
ment of a decedent's estate, to precedence over every 
other class of claims.*® However, it has been held 
that, although a debt secured by a vendor's lien, under 
an executory contract, is not subject to be postponed 
until the general expenses of administration are paid, 
it does not have preference over the costs of enforcing 
such hen.*^ 

252. Lien is Superior to Subsequent Deed of Trust. 

— ^If a purchaser at a deed of trust sale of land which 
is subject to a prior lien for the purchase money there- 
for fails to redeem by paying off such prior Ken, a 
subsequent sale under a deed of trust, given to secure 
the vendor's lien, to enforce the vendor's prior lien, 
vests an absolute title in the purchaser thereat.*^ One 
who acquires a deed of trust hen upon land to secure 
a pre-existing debt, in ignorance of a vendor's lien 
upon the land, and who, at a sale under such deed of 
trust, becomes the purchaser, by crediting the pre- 
existing debt with the amount of his bid, paying no 
new consideration, takes title subject to the vendor's 
lien.*» 

8» Fisher vs. Foote, 26 Texas Supp., 311. 

»o TouUerton vs. Manche, 32 S. W. Rep., 238. 

»i Greer, Mills & Co. vs. Estate of Riley, 92 Texas, 699. 

»2 Glaze vs. Watson, 66 Texas, 663. ' 

«« Bailey vs. Tindall, 69 Texas, 640. 
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253. Vendor's Bquitable Lien Not Within Regis- 
tration Laws. — The vendor's equitable hen, which at- 
taches to land to secure the purchase money, by virtue 
of the sale itself, independently of the contract of sale, 
is not within the registration acts, and is superior to 
the right of a purchaser under a judgment sale who 
had notice of the vendor's lien at the time of his pur- 
chase, although not at the time the judgment hen 
attached.®* The vendor's equitable hen may always 
be enforced against a purchaser at execution sale who 
had notice of the pre-existing hen.®** However, it has 
been held that the vendor's imphed equitable hen will 
not be enforced if its enforcement lessens the security 
stipulated for in reference to the other part of the 
purchase money .•• 

254. The Lien is Superior to Mechanic's Lien for 
Improvements. — ^As to improvements so connected 
with the land as to become a part thereof, it has been 
held that a vendor's hen prevails over a subsequent 
mechanic's hen for furnishing material for such im- 
provements, and the latter cannot foreclose and have 
the improvements sold and removed after a sale 
under foreclosure of the vendor's hen, although he 
was not made a party to the proceeding.®^ Where 
one having a materialman's hen upon machinery 
which has been attached to land, buys the property, 
his hen is discharged, and he holds subject to the 
vendor's hen, although his was a prior lien.®* A ven- 

»* Senter vs. Lambeth, 69 Texas, 259. 

»5 Dibrell vs. Smith, 40 Texas, 447. 

»« Robinson vs. McWhorter, 52 Texas, 201. 

»7 Watson vs. Markham, 77 S. W. Rep., 660. 

»8 Simpson vs. Masterson, 31 S. W. Rep., 419. 
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dor's lien existing prior to the inception of a me- 
chanic's Ben is superior, but only as to the land, not 
the improvements.** 

255. The Lien is Superior to Subsequent Home- 
stead Rights. — ^Where a deed conveying land by its 
terms reserves a lien upon the property to secure the 
payment of a monthly rent until the purchase price is 
paid, the vendee cannot acquire homestead rights as 
against the lien.^**® Where a homestead is estabUshed 
on 200 acres of land, out of a larger tract of land 
against which a hen for the purchase money exists, 
the homestead cannot be made Uable for the purchase 
money until the hen upon the balance of the tract is 
exhausted.^®^ 

256. Sufficient Notice of Vendor's Lien. — A deed 
absolute upon its face, containing covenants of war- 
ranty as to title, which recites the execution of notes 
given for the purchase money, but retain no lien, 
passes title to the purchaser under execution against 
the vendee, but subject to the vendor's lien, of which 
the recitals in the deed gave notice.^^^ 

257. A Vendor's Lien Follows the Debt.— A ven- 
dor's lien exists as an incident to the debt for unpaid 
purchase money, and a transfer of notes given for the 
purchase money carries with it the hen and its prior- 

»» Land Mortgage Bank vs. Quanah Hotel Co., 89 Texas, 332. 

100 Berry vs. Boggess, 62 Texas, 239. 

101 Morrison vs. Lozano, 90 Texas, 39. 

102 McKelvain vs. Allen, 68 Texas, 383. 
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ity, as well as the right to enforce the same by fore- 
closure.^®' 

258. Vendor's Lien Note Assigned Has Priority 
Over One Retained. — ^Where one or more notes of a 
series of notes is assigned by the owner, the assigned 
note is entitled to priority over those retained by the 
original owner.^®* One of several notes maturing at 
different times, has no superiority by reason of the 
fact that it is first to mature.^®** 

MORTGAGE LIENS. 

259. Mortgage Lien to Secure Future Indebtedness. 

— A recorded mortgage to secure future indebtedness 
is vaUd, not only as between the parties, but as to sub- 
sequent purchasers, and any advances made or in- 
debtedness incurred in pursuance of the contract, 
whether before or after a subsequent sale or encum- 
brance, are protected by the prior superior lien upon 
the property.^®* 

260. When Deed of Trust Lien is Superior to 
Equitable Lien. — ^Where a deed of trust was executed 
by a cotenant to secure money to pay off a vendor's 
lien upon the land which had existed continuously 
from a date prior to the creation of the estate in com- 
mon, and the deed of trust expressly provided that the 

103 Scott VS. Mann, 36 Texas, 152; Neese vs. Riley, 77 Texas, 348; 
Moran vs. Wheeler, 87 Texas, 179; McCamly vs. Waterhouse, 80 
Texas, 340. 

104 Perry vs. McDowell, 84 S. W. Rep., 833. 

106 Parish Exchange Bank vs. Beard, 49 Texas, 358; Whitehead 
vs. Fisher, 64 Texas, 638. 

106 Pool vs. Cage, 214 S. W. Rep., 500; Willis vs. Sanger, 40 S. W. 
Rep., 229. 
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grantor continued all such liens for the further secu- 
rity of the beneficiary in such deed of trust, the lien 
thereby continued was superior to the equitable lien 
of the grantor's cotenant on the grantor's share of 
the common property for rents and profits belonging 
to such cotenant which the grantor wrongfully con- 
verted to his own use.^^^ 

261. Priority Where There Are Two or More Liens. 

— ^Where a purchaser of property, subject to a deed of 
trust in favor of A, the payment of which he assumed, 
gave to A his note for the amount, secured by a like 
deed of trust on the property, and, contemporaneously 
therewith, gave another note secured by a deed of 
trust on the same property to B, a creditor of his, 
whose debt had been an encumbrance upon another 
piece of property, which was conveyed by said pur- 
chaser to his vendor as a part of the consideration for 
the purchase, it was held by the court that the deed 
of trust to A had priority over that given to B.^®^ 

262. SuflScient Notice to Subsequent Mortgagee. — 
A subsequent mortgagee is charged with notice of a 
prior hen by recitals in the chain of title under which 
he claims, of the record of a prior mortgage and a 
judgment of foreclosure, and is not an innocent mort- 
gagee without notice.^®* 

263. When Mortgage Lien is Superior to Vendor's 
Lien. — A vendor's lien, as against a subsequent mort- 
gage, may be shown by the records; therefore, where 
a deed showed a vendor's lien, and thereafter a re- 

107 Flack vs. Zanderson, 91 S. W. Rep., 348. 

108 Glaze vs. Watson, 66 Texas, 563. 
lo^Delesplne vs. Campbell, 62 Texas, 4. 
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lease from the vendor was recorded, a subsequent inno- 
cent mortgagee would hold against the vendor's hen, 
although the purchase money note was assigned before 
maturity, there being no record of the assignment of 
the lien.'^<* 

264. Priority Where a Mortgagee Assigns One of 
Two Notes, — ^Where a mortgagee holds two notes se- 
cured by a mortgage and transfers one of them, the 
transferee is entitled to be paid out of the proceeds 
of the mortgaged property in preference to the mort- 
gagee holding the other note.^" 

265. Lien Not Affected' by Renewal of Notes. — 
The renewal of notes which are secured by a mort- 
gage does not affect the hen created by the mort- 
gage.i^^ 

266. Mistake in Description Does Not Prevent Lien. 

— ^Where it was intended to include a certain lot in 
a mortgage, and it was by mistake omitted, but pubhc 
notice of the mistake and of the mortgagee's claim is 
given, the mortgagee's claim to the omitted lot is su- 
perior to that of a subsequent purchaser under exe- 
cution against the mortgageor.^^* 

267. Mortgage in Form of Absolute Deed Superior 
to Attachment Lien. — ^Where a deed absolute in form, 
but given to secure a debt, is recorded, the grantor 
may show that the instrument is merely a mortgage, 
as against a creditor of the grantee who attached the 

iioMoran vs. Wheeler, 87 Texas, 179; Patterson vs. Tuttle, 27 
S. W. Rep., 958. 

111 White vs. Fisher, 64 Texas, 638. 

112 Willis vs. Sanger, 40 S. W. Rep., 229. 
118 Use vs. Seinsheimer, 76 Texas, 459. 
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land without notice that the conveyance was not ab- 
solute, and thereby defeat the attachment hen."* 

268. Priority as Between Mortgage and Judgment 
Lien. — ^As between a mortgage upon land and a judg- 
ment hen, priority of hens wiU be determined by 
priority of registration in the county where the land 
Kes."*^ 

269. When Lien is Superior to Homestead Claim. — 
Where one takes a mortgage on land from one hold- 
ing title under a deed absolute in form, without notice 
that .the deed is in fact a mortgage, or that the owners, 
when giving it, claimed the land as their homestead, 
he is entitled to have his mortgage lien foreclosed, as 
against the equitable owners.^^' 

270. When Lien is Superior to Unrecorded Deed. — 

A mortgage taken in good faith, and for value, is not 
invaUdated by an unrecorded deed of previous date, 
where the grantee is not in possession of the prop- 
erty.^^^ A deed which has not been duly recorded is 
void as to a creditor of the grantor who, without 
notice, afterward takes a deed of trust upon the same 
property to secure his debt; but the first purchaser 
has the right of possession, subject to the creditor's 
right to foreclose his Uen.^^® 

271. When Mortgage Lien is Superior to Right of 
Purchaser. — One purchasing property from a mort- 

11* Long vs. Fields, 71 S. W. Rep., 774. 

115 Firebaugh vs. Ward, 61 Texas, 409. 

ii« Brigham vs. Thompson, 34 S. W. Rep., 358. 

117 Hays vs. Tllson, 35 S. W. Rep., 615. 

iisMcKeen vs. Sultenfuss, 61 Texas, 326. ' 
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gageor after the execution and filing of the mortgage 
takes the property subject to the mortgage hen.^^* 
After the owner of land had conveyed it, he executed 
and deUvered a note with a deed of trust upon the 
same land. At the time of the dehvery of a deed of 
trust there was no notice of the execution and de- 
livery of the deed of conveyance, which had not been 
recorded. In such circumstances, it was held that the 
hen of the deed of trust was superior to the title under 
the deed.i^^ 

272. Bquities Superior to Mortgage Securing Pre- 
existing Debt. — A creditor who takes a mortgage upon 
property to secure a pre-existing debt is not entitled 
to the protection accorded to a bona fide holder for a 
valuable consideration, and, therefore, his mortgage 
cannot supplant prior equities of third persons, al- 
though he had no notice of such equities when he took 
the mortgage.^^^ 

273. When Equities Are Inferior to Mortgage Lien. 
— A creditor who in good faith takes a mortgage from 
his debtor, the holder of the legal title to the land, to 
secure a past indebtedness, in consideration of an ex- 
tension of the time of payment, is a purchaser for 
value, so as to render his mortgage superior to a prior 
equitable title to the land."^ 

274. No Preference When Mortgage is Given to 
Secure Creditors. — ^Where an express lien is given to 

ii» Price Oil Mill Co. vs. Madisonville Oil Mill & Fertilizer Co., 
214 S. W. Rep., 708. 

120 Templeton & Son V8. Kempner, 223 S. W. Rep., 293. 

i2iSpurlock vs. Sullivan, 36 Texas, 611; Pride vs. Whitfield, 61 
S. W. Rep., 1100. 

122 Watts vs. Conner, 27 S. W. Rep., 1087. 
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secure the debts of different creditors, whose debts 
are due at the same time, and no one is given prefer- 
ence over the others by the mortgage creating the lien, 
neither one can assert a prior right over the others, 
and in such case all the creditors are necessary parties 
to a suit to foreclose the Uen.^^^ 

275. When Mortgage Lden is Superior to Me- 
chanic's Lien. — ^The hens of persons furnishing ma- 
chinery and materials for the improvement of a coal 
mining plant upon the land and property as existing 
before the inception of such hens, were inferior to 
that of a mortgage upon such property made before 
the inception of their liens.^^* Claims for material 
fiu'nished for the construction or repair of a railroad 
were subordinate to the rights of holders of mortgage 
bonds where the mortgage was on the railroad at the 
time of the inception of the hen given by statute 
(Arts. 5621 and 5628, Rev. Stats., 1911), to one fur- 
nishing material for such purpose to a railroad, un- 
less the material was for new construction constitut- 
ing a betterment whereby the security of the mortgage 
was increased.^^** The fact that a mortgagee assents 
to the erection of a building on the mortgaged land> 
and tells the contractor to proceed with the work> 
does not estop the mortgagee from claiming that his 
hen is superior to the contractor's or mechanic's 
lien.^^® A mortgage hen upon real estate covered im- 
provements placed on the building which could not 

i28McDonough vs. Cross, 40 Texas, 251. 

124 D. Sullivan & Co. vs. Texas Briquette & Coal Co., 94 Texas, 541. 
126 Waters-Pierce Oil Co. vs. United States & Mex. Trust Co., 99 
S. W. Rep., 212 (102 Texas, 696). 

126 Security Mortgage & Trust Co. vs. Strauss, 32 S. W. Rep., 837. 
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be severed from it, and was superior to a subsequent 
mechanic's lien for such improvements.^*^ 

PLEDGEE'S LIENS. 

276. Pledgee's Lien Superior to Attachment Lien. 

— ^The hen of a pledgee is superior to that of a cred- 
itor of the pledgeor who attaches while in the actual 
or constructive possession of the pledgee. The prop- 
erty cannot be taken from the pledgee by means of a 
writ of attachment until the debt secured is paid or 
tendered.^*® 

277. Possession Held by Warehouse Receipt Gives 
Prior Right. — ^The rights of a pledgee .who holds pos- 
session of a pledge by a warehouse receipt are superior 
to those of a purchaser with notice.^** 

278. When Bank Advances Money to Purchase 
Cotton, Yard Tickets Give Prior Lien. — ^Where a bank 
advanced to W money to be used in the purchase of 
cotton, under an agreement that W should pledge to 
the bank the cotton so purchased, to secure the money 
advanced, and the yard tickets representing the cotton 
purchased were dehvered to the bank, and W, with 
the bank's consent, sold the cotton to a third person 
who had notice of the bank's hen, the third person 
was not entitled to retain the amount of W's debt to 
him out of the purchase price, the amount due the 
bank for the money borrowed being greater than the 

127 Citizens' National Bank vs. Strauss, 69 S. W. Rep., 86. 

i»8Adoue vs. Seeligson A Co., 64 Texas, 593; Schmick vs. Bate- 
man, 77 Texas, 326. 

i2» Friedman vs. Peters, 44 S. W. Rep., 572; Osbom vs. Koenig- 
heim, 57 Texas, 91. 
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purchase price of the cotton, and the bank, as against 
the third person, was entitled to the whole price of 
the cotton sold.^^<* 

279. Pledgee's Right to Cotton Superior to Rights 
of Other Creditors. — A, a cotton buyer for Eastern 
purchasers, agreed with E, that the latter should cash 
his drafts, drawn on the Eastern purchasers, and hold 
the cotton purchased as security. A judgment creditor 
of A garnished E. In such case, it was held that the 
most the garnishing creditor could claim from E was 
the excess of the proceeds of a sale of the cotton over 
and above the amount paid on account of A's draf ts.^*^ 

180 First National Bank vs. C. A. Adamg & Co., 77 S. W. Rep., 956. 

181 Mensing vs. Engelke, 67 Texas, 531. 
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PART VII. 



FORECLOSURE OF LIENS. 

JUDGMENT LIENS. 

280. May a Judgment Lien be Foreclosed When 
the Judgment is Dormant? — As to whether a judg- 
ment lien, acquired by reason of the recording and 
indexing of an abstract of judgment, as provided by 
statute, when the judgment itself is dormant, is a 
question which the courts have not directly answered, 
and the opinions of members of the bar seem to be 
at variance. A statute declares that when an abstract 
of judgment is duly recorded and indexed it will fix 
a hen upon all real estate belonging to the defendant 
in the county where it is recorded, and that such lien 
shall exist for a period of ten years, provided that 
execution be issued from the judgment within twelve 
months after its rendition. One of the Texas Courts 
of Civil Appeals casually made the statement that a 
judgment lien cannot be foreclosed when the judg- 
ment is dormant, but the statement was voluntary, 
and not pertinent to the issue determined iii the case 
before the court. No other decision has been found 
which directly answers the question propounded. It 
is beheved that the proposition that a hen may lie fixed 
in the manner provided by statute at any time while 
the judgment is not dormant will not be controverted; 
therefore, if execution should issue within twelve 
months, and the abstract of judgment be recorded 
and indexed seven or eight years after the rendition 
of the judgment, and no other execution be issued. 
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then it is clear that the judgment would become dor- 
mant before the expiration of the statutory lien. Was 
it within the power of the Legislature to create a vaUd 
hen and give it a lifetime of ten years, regardless of 
the issuance of execution after the first twelve months? 
If that question be answered in the afllrmative^ then 
it will not be denied that it was within its power to 
do so regardless of other dUigence than that prescribed 
by the statute. If it had been desired to limit the 
Ufetime of the lien to the period in which execution 
may issue, that purpose could have been accompUshed 
in a few apt words; but no such intention was mani- 
fested. Frequently there are instances in which exe- 
cution would not be an appropriate remedy, and the 
rights of the judgment creditor can be protected only 
by a foreclosure of the hen. The Legislature has 
authorized the judgment creditor to meet such exigen- 
cies at any time within ten years after his hen is fixed, 
and did not make this right dependent upon the right 
to resort to an inappropriate remedy — the issuance of 
execution. In considering the judgment hen given 
by the Act of 1860, which existed for four years only, 
the Supreme Court of Texas said: "The existence 
and continuance of the hen is in no way connected 
with or dependent upon the issuance of the execution. 
It continues until it is lost or expires by the limitation 
by the statute creating it.'* (Jackson vs. Butler, 47 
Texas, 423.) In Pfeuffer & Co. vs. Werner (65 S. W. 
Rep., 888), in which a writ of error was denied by the 
Supreme Court, it was held that under the present stat- 
ute, unUke previous statutes, no other diUgence is re- 
quired than the issuance of execution within the first 
twelve months, and the court said: 'The hen, when it 
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attaches, exists for ten years from the date of its record 
and index." In Boyd vs. Ghent (95 Texas, 46), the 
Supreme Court, after quoting the statute, said: "It 
seems to us that since this article fixes the period dur- 
ing which the lien shall continue, a party who asserts 
it in an action must show that it has not ceased to 
exist at the time he brings his suit. * * * When 
for any reason it becomes necessary for a party hold- 
ing a lien acquired by filing an abstract of judgment 
upon real estate to bring suit for its enforcement, we 
think he preserves his hen by filing his suit within 
ten years.'* Considering the plain terms of the statute 
in the Ught of the decisions, it seems quite clear that 
the right to foreclose the lien created by the Legis- 
lature is not dependent upon the right to issue execu- 
tion, particularly in cases where execution would not 
be an adequate remedy. It is believed that the law 
which prevents the issuance of execution from a dor- 
mant judgment has no bearing upon the duration of 
the statutory hen. It being within the power of the 
Legislature to create liens where there is no judgment, 
surely it is within its power to extend the lien beyond 
the time when the judgment might become dormant 
because of statutory provisions. Thus, the conclusion 
is reached that the statutory lien may be foreclosed 
after the judgment becomes dormant. 

281. When a Judgment Lien May be Foreclosed. — 

It has been held that in a suit to foreclose a judgment 
lien, the question to be determined is whether or not 
the hen was asserted within ten years from the re- 
cording and indexing of the abstract of judgment.^ 

iBoyd vs. Ghent, 95 Texas, 46. 
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282. Foreclosure of Lien is Not Dependent Upon 
Diligence. — Under former statutes it was held that a 
want of diUgence in having executions issued would 
affect the vitaUty of the judgment lien, but under the 
present statutes it has been held that the question of 
diligence cannot arise, because nothing more is re- 
quired in order to keep the lien alive for a period of 
ten years than the recording and indexing of the ab- 
stract of judgment and the issuing of execution within 
twelve months.^ 

283. Judgment Lien May be Foreclosed. — Although 
a judgment is not dormant, a judgment creditor may, 
without execution, levy or sale, maintain an action 
in the district court to foreclose his hen against land 
fraudulently claimed as a business homestead by the 
debtor.^ Although the plaintiff, after a sale by a judg- 
ment debtor and after the death of the debtor, could 
not enforce his judgment Ken by execution, he could 
subject the land to his lien by a suit in the district 
court to foreclose his lien.* Where a judgment con- 
stitutes a valid Uen against land, such lien may be 
foreclosed either by execution sale or by foreclosure 
of the judgment Hen in a suit brought for that pur- 
pose.*^ 

284. Burden of Proof in Foreclosure Suits. — In a 

suit to foreclose a judgment lien, where the defense 
was that an execution did not issue within twelve 

aPfeuffer & Co. vs. Werner, 65 S. W. Rep., 888 (96 Texas, 689). 
8 Hull vs. Naumberg, 20 S. W. Rep., 1125. 
* Jackson vs. Butler, 47 Texas, 423. 
8 Ives vs. Culton, 197 S. W. Rep., 619. 
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months, as required by statute, the burden of proving 
the vitahty of the lien was upon the plaintiff.* 

285. Necessary Parties to a Foreclosure Suit. — ^In 
a suit to foreclose a judgment lien upon land, the judg- 
ment debtor, who had conveyed the land subsequently 
to the recording and indexing of an abstract of judg- 
ment, was not a necessary party .^ 

CHATTEL MORTGAGE LIENS. 

286. Foreclosure Upon Less Than All Animals in a 
Pasture. — ^In a suit to foreclose a mortgage lien upon 
fifty head of mares, in no way distinguished from 
other mares in a pasture containing three hundred, 
the mortgagee was entitled to a foreclosure of his Uen 
upon fifty average mares.® 

287. Foreclosure R^:ardless of Character of Mort- 
gage. — ^There is no essential difference between an 
ordinary chattel mortgage and one with a power of 
sale, and the Uen secured by either may be enforced 
by a judicial proceeding.* 

288. A Mortgagee Must Foreclose His Lien.— The 
right of foreclosure of a Uen is not a right to take the 
property in satisfaction of the debt, but only to have 
it sold for that purpose.^® 

289. Foreclosure Not Postponed to Await Adjust- 
ment of Equities. — ^A mortgagee of cattle which be- 

« Spalding Mfg. Co. vs. Blankenship, 191 S. W. Rep., 1167. 
T McDowell vs. M. T. Jones Lumber Co., 93 S. W. Rep., 476. 
8 Oxsheer vs. Watt, 91 Texas, 124. 

^ Blackwell vs. Bamett, 52 Texas, 326 ; Morrison vs. Bean, 15 
Texas, 269. 

10 Bermea Land Co. vs. Adoue, 50 S. W. Rep., 131. 
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longed to the mortgageor individually cannot be post- 
poned in the collection of his debt to await an adjust- 
ment of equities existing between the mortgageor and 
his partner." 

290. When Mortgagee is Estopped to Have Fore- 

closure. — ^Where a mortgagee consents to a sale of 

chattels, and the application of the proceeds to his 

debt, he is estopped from foreclosing his mortgage 
lien.^2 

291. Rights of Assignee of Chattel Mortgage.— 
Where the seller of personal property, who took notes 
secured by a mortgage thereon, assigned the notes to 
another, the latter became the mortgagee and had the 
right, as against other creditors of the mortgageor, to 
purchase the mortgaged property from the mortgageor 
in payment, or in part payment, of the notes secured 
by the mortgage." 

292. Proper Parties to a Foreclosure Suit. — ^A per- 
son who has purchased property covered by a chattel 
mortgage under a foreclosure of attachment proceed- 
ings is a proper party to an action for the purpose of 
making other foreclosure proceedings effectual against 
him.^* A chattel mortgagee may join with the mort- 
gageor other persons who converted the mortgaged 
property to their own use, in an action to recover the 
amount of his debt." Subsequent purchasers and 
mortgagees of personal property, who are in posses- 

11 Scaling vs. First National Bank, 87 S. W. Rep., 715. 

i2Filgo vs. Citizens' National Bank, 38 S. W. Rep., 237. 

18 Hall vs. Keating Implement & Machine Co., 77 S. W. Rep., 1064. 

1* Mittenthall vs. Heigel, 31 S. W. Rep., 87. 

15 Cobb vs. Barber, 92 Texas, 309. 
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sion of the property, are necessary parties to an action 
to foreclose a prior mortgage Ken.^* In an action to 
foreclose a chattel mortgage, one in possession of 
the property under a deed of trust by the mortgageor 
may intervene in the suit.*^ In an action by a chattel 
mortgagee against one who has converted a portion 
of the mortgaged property, the mortgageor is not a 
necessary party." 

293. Venue in Proceeding to Foreclose Chattel 
Mortgage. — An action to foreclose chattel mortgage is 
properly brought in the county where the notes se- 
cured are payable." 

MECHANICS LIENS. 

294. Where Land Improved is Subject to Vendor's 
Lien. — In a suit to foreclose a mechanic's lien, when 
the improvements have been erected on land which 
is subject to a vendor's lien, the latter has precedence 
over the former as to the land, but as to the improve- 
ments the mechanic's hen is superior. In such a case, 
as a basis for an equitable adjustment of hens, the 
value of the land without the improvements, and the 
value of the land with the improvements, should be 
ascertained, so that upon a sale of the premises equi- 
ties may readily be adjusted, the vendor's lien having 
precedence as to the value of the land, and the me- 
chanic's Hen having precedence as to the value of the 
improvements.^® 

leHall vs. Hall, 11 Texas, 526; Floy vs. Borland, 33 Texas, 777. 

17 Johnston vs. Luling Mfg. Co., 24 S. W. Rep., 996. 

18 Boydston vs. Morris, 71 Texas, 697. 

i»Oxslieer vs. Watt, 42 S. W. Rep., 121; Cobb vs. Barber, 92 
Texas, 309. 
20 Land Mortgage Bank vs. Quanah Hotel Co., 89 Texas, 332. 
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295. Parties SeddBg to Share in Fund Must Show 
Valid Lien. — ^In an action by a materialman against a 
contractor, his surety and the owner of the property, 
another materialman intervened. It was held by the 
court that all claimants, in order to participate in the 
distribution of a fund, paid into court by the owner, 
were required to establish valid liens, as provided by 
statute.^^ 

296. Right of Owner When Part of Property is 
Exempt — ^The owner of property subject to a me- 
chanic's lien may require that the portion of his prop- 
erty which is not exempt from forced sale be first 
subjected to the satisfaction of the lien, before selling 
his homestead.^ 

297. Where There Are S^[»arate Contracts for Sep- 
arate Buildings. — ^In a suit to foreclose a mechanic's 
lien, where there were separate contracts for buildings 
on separate lots, it was held to be proper to foreclose 
the liens upon all lots, the same person being the 
owner of all lots.** 

298. Misdescription Does Not Invalidate Contract. 
— ^When either a party to the contract or the property 
to be improved is misdescribed in the contract for im- 
provements, and it is shown that material was fur- 
nished and used in the building, in accordance with 
the intention of the parties, it was held that the con- 
tract should be enforced.^* 

21 Texas Glass & Paint Co. vs. Southwestern Iron Co., 147 S. W. 
Rep., 620. 

22 King & Co. vs. C. M. Hapgood Shoe Co., 51 S. W. Rep., 532. 

23 Berry vs. McAdams, 50 S. W. Rep., 952. 

24 Howell vs. McMurry Lumber Co., 132 S. W. Rep., 848. 
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299. Mechanic's Lien Will Not Extend to Attorney's 
Fees. — ^A mechanic's Ken contract, transferred by the 
original lienor to a building and loan company to 
secure a loan made to the owner of the house and her 
husband, cannot be foreclosed to pay attorney's fees 
due under the loan agreement.**' 

300. Lien of Materialman Defeated by Failure to 
Give Written Notice. — One who furnishes lumber to 
a contractor for the erection of building cannot en- 
force a Uen therefor against the owner who has set- 
tled with the contractor in full before receiving writ- 
ten notice of the claim, as provided by statute, although 
such owner had actual verbal notice of the material- 
man's claim before settling.** 

301. What is Essential to a Subcontractor's Lien. 
— ^When the account and specifications of a contract, 
filed and recorded by a workman, seeking to enforce 
a mechanic's Uen, fail to place him in the attitude of 
a subcontractor, no lien can be enforced in his favor 
as a subcontractor.*^ 

302. Mechanic's Lien Does Not Give Right of Pos- 
session. — ^Where the builder of a house has a valid 
lien under the statute, he cannot maintain possession 
against the owner, but must enforce his remedy by 
suit.** 

303. Contractor May Have But One Foreclosure. — 
Where a contract for improvements is indivisible, 

25 Cain vs. Bonner, 149 S. W. Rep., 703. 
2« Berry vs. McAdams, 93 Texaa, 431. 

27 Waldorf & Leary vs. Scott, 46 Texas, 1. 

28 Pratt vs. Tudor, 14 Texas, 37. 
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separate suits cannot be maintained, there being but 
one cause of action.^* 

304. Proper Parties to a Suit for Foreclosure. — 
When a subcontractor sues the owner to enforce a 
mechanic's Uen the original contractor should be made 
a party to the proceeding, as well as all others claim- 
ing hens upon the property.^® In a suit against a rail- 
way company to foreclose the Hen of an assignee of 
claims for labor performed for a subcontractor, the 
contractor and subcontractor are necessary parties.^^ 
In proceedings to enforce a mechanic's lien upon prop- 
erty transferred after the hen had attached, the orig- 
inal debtor is a necessary party, where the transferee 
had not assumed the debt.^^ 

305. Who May Intervene in Suit for Foreclosure. — 

In a suit by the contractor against the owner to en- 
force a mechanic's lien, a subcontractor may inter- 
vene.^^ In an action against a railroad company to 
enforce a laborer's Uen, only Uen holders may inter- 
vene.** 

306. When Homestead Claim is Not a VaUd De- 
fense. — ^The homestead interest of the wife does not 
constitute a defense to a suit to foreclose a mechanic's 
Uen.**^ 

2»Mallory vs. Dawson Cotton Oil Co., 74 S. W. Rep., 963. 

80 Jasper R. Co. vs. Peck, 102 S. W. Rep., 776 (102 Texas, 586) ; 
Waldorf & Leary vs. Scott, 46 Texas, 1. 

81 Austin R. Co. vs. Rucker, 69 Texas, 687. 

82 Walter vs. Dearing, 66 S. W. Rep., 380; Slade vs. Amarillo 
Lumber Co., 93 S. W. Rep., 476. 

88 Pool vs. Sanford, 62 Texas, 621. 

84 Gulf & B. V. Ry. Co. vs. Winder, 63 S. W. Rep., 1043 (96 
Texas, 678). 
35 Cooley vs. Miller, 228 S. W. Rep., 176. 
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LANDLORD'S LIENS. 

307. Landlord's Statutory Remedy.— The statutes 
which create the landlord's lien provide a remedy 
when rents are not promptly paid. This remedy is 
a distress warrant, which may be issued when rents 
become due or when the tenant is about to remove 
his property from the rented premises, upon making 
an a£Bdavit and bond before a justice of the peace of 
the precinct where the premises are situated, as pro- 
vided by statute.** 

308. Landlord is Not Restricted to Remedy of Dis- 
tress Warrant — ^The preference Uen given to a land- 
lord by statute exists independently of the distress 
warrant which the landlord is entitled to sue out in 
order to preserve his lien.*^ The issuance of a distress 
warrant is not a necessary prerequisite to a foreclosure 
of the landlord's lien, and it may be enforced by suit.** 

309. The Purpose of a Distress Warrant— The pur- 
pose of a distress warrant is not to fix a lien, but to 
seize and secure property upon which the law has 
given a lien, so that it may be sold in satisfaction of 
the debt or demand secured by the existing Ben.** 
The statutory proceeding by distress warrant was in- 
tended as a simple and inexpensive method of en- 
abling the landlord to hold the property until he could 
have a foreclosure in the proper court, to which the 
warrant should be returned.*® 

MArts. 5479 and 6480, Rev. Stats., 1911. 

8T Polk vs. King, 48 S. W. Rep., 601 ; Boucier vs. Edmondson, 68 
Texas, 675. 

88 Randall vs. Rosenthall, 27 S. W. Rep., 906. 
8»Mar8alis & Co. vs. Pitman, 68 Texas, 624. 
*oMcKee vs. Sims, 92 Texas, 61. 
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310. When Landlord May Distrain Tenant's Prop- 
erty. — ^The landlord's remedy by distraint is not de- 
pendent upon ownership of the leased premises at the 
time the writ is issued, nor is it affected by reason of 
the termination of the relation of landlord and ten- 
ant.*^ When property subject to the landlord's lien 
is wrongfully removed, a distress warrant may be sued 
out, although the rent is not due.** 

311. When Distraint is Not Landlord's Proper 
Remedy. — Upon the death of the tenant the remedy 
by distress warrant ceases, and the landlord must re- 
sort to the probate court, as in case of other creditors 
of deceased.** A landlord cannot enforce by distress 
warrant his lien for rent due by a tenant upon the 
crops of a subtenant.** 

312. Lien May be Preserved by Suit to Foreclose. — 
The landlord's hen may be preserved by an ordinary 
suit to foreclose his hen, and upon a foreclosure of 
the hen the property of the tenant may be seized and 
sold under final process in the suit. When the prop- 
erty remains in the possession of the tenant pending 
suit to foreclose the lien, a general description of it 
is sufficient, it being alleged that it cannot be de- 
scribed with greater certainty.**^ Where a landlord 
seeks to foreclose his lien upon certain goods, and 

*i Meyer, Weis & Co. vs. Oliver, 61 Texas, 684. 

42 De Bose vs. Battle, 34 S. W. Rep., 148; Allen vs. Brunner, 75 
S. W. Rep., 821. 

*8 Perkins vs. Traynham, 3 App. Civ. Gases, Sec. 78. 

44 Gibson vs. MuUican, 58 Texas, 430. 

46 Boucier vs. Edmondson, 58 Texas^ 675; Templeman vs. Gresham, 
61 Texas, 50. 
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distrained some of them, the foreclosure may be 
against all the tenant's goods subject to the lien.^* 

313. Proper Parties to a Foreclosure Suit — ^Where 
the landlord sued out a distress warrant and sought 
to foreclose his lien upon certain goods, the purchas- 
ers were proper parties.^^ In an action against a ten- 
ant to foreclose a landlord's lien, a junior mortgagee, 
who is asserting an interest in the tenant's property, 
may be joined as defendant.*® 

314. When Transferee of Landlord's Claim Cannot 
Distrain. — ^A simple transfer of the landlord's claim 
for rent does not carry with it the right to enforce the 
landlord's hen by distress warrant. One must not 
only have an assignment for the arrears of rent, but 
a transfer of the reversion to enable him to distrain 
for rent.** 

315. The Lease of Tenant Subject to Attachment 
by Landlord. — ^A lease of premises which gives the 
tenant the right to sublet the premises may be attached 
by the landlord.*^® 

ATTACHMENT LIENS. 

316. Statutory Provisions Relating to Attachment. 
— It is provided by statute that an attachment hen 
shall be foreclosed as in the case of other liens, and 
that when an attachment from a county court or a 
justice court has been levied upon land, no other order 

*« Jackson Bros. vs. CJorley, 70 S. W. Rep., 670. 

*7 Jackson Bros. vs. Corley, 70 S. W. Rep., 670. 

*8 Cardwell vs. Masterson, 66 S. W. Rep., 1X21. 

*» Manis vs. Flood, 47 S. W. Rep., 1017. 

60 Boone vs. First National Bank, 43 S. W. Rep., 692. 
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foreclosing the lien thereby acquired shall be neces- 
sary, but that the judgment shall briefly recite the 
issuance and levy of the attachment, and such recital 
shall be sufficient to preserve the hen; that the land 
may then be sold under execution, after judgment, 
and the sale thereof shall vest in the purchaser all the 
estate of the defendant in attachment at the time of 
the levy of such writ.^ In construing this statute, the 
Supreme Court has held that the method prescribed 
by statute is not exclusive, and that the county and 
justice courts may foreclose an attachment hen as 
may be done in the district court.^ 

317. Attachment Lien Extends to Interest and Costs 
of Court. — ^A construction of the statutes shows clearly 
that the same rule apphcable to mortgages and other 
like Hens appUes to the foreclosure of attachment 
hens, and that the right to a decree of foreclosure and 
sale of the property attached for the interest and costs 
of suit accruing up to the date of the judgment is 
unquestionable.^ 

318. Upon What Validity of Attachment Depends. 
— ^The validity of the attachment depends, not upon 
the truth of the facts stated in the affidavit, but upon 
the fact that they are so stated, andwhen the affidavit 
states facts sufficient to authorize the attachment, the 
court must foreclose the lien.* 

lArt. 268, Rev. Stats., 1911. 

2 Baker vs. Pitluck, 205 S. W. Rep., 982; Hillebrand vs. McMahan, 
59 Texas, 450. 

8 Piggott vs. Schram, 64 Texas, 447. 

*Dwyer vs. Testard, 66 Texa«, 432; Gimble & Son vs. Gomprecht 
& Co., 89 Texas, 497. 
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319. The Right to Foreclose lien is Not Submitted 
to Jury. — ^The statute does not contemplate that, in 
ordinary cases, the question of the foreclosure of the 
attachment hen will be submitted to the jury, but re- 
quires the court to enter this order where the finding 
is in favor of the attaching creditor as to the debt.*' 

320. That Others Than Defendants Own Land At- 
tached is No Defense.-— That other persons than the 
defendants in a suit to foreclose an attachment hen 
own the property attached has been held not to be 
available as a defense against a foreclosure of the 
attachment hen.* 

GARNISHMENT LIENS. 

321. Judgment of Foreclosure.— When it appears 
to the court that the garnishee is indebted to the de- 
fendant in the main suit, or was so indebted when 
the writ of garnishment was served, the court shall 
render judgment for the plaintiff against the garnishee 
for the amount admitted or found to be due to the 
defendant from the garnishee, unless such amount 
shall exceed the amount of the plaintiff's judgment 
against the defendant, with interest and costs, in which 
case it shall be for the amount of such judgment, in- 
terest and costs.^ 

322. When Effects Are Shown to be in Garnishee's 
Possession. — Should it appear from the garnishee's 
answer, or otherwise, that he has in his possession, or 

sRentfrow vs. Lancaster, 31 S. W. Rep., 229; Moss vs. Katr. A 
Meyer, 69 Texas, 411. 

« Wise vs. Ferguson, 138 S. W. Rep., 816. 
lArt. 293, Rev. State., 1911. 
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had when the writ was served, any effects of the de- 
fendant Uable to execution, the court shall render a 
decree requiring the garnishee to deKver up to the 
sheriff or any constable presenting an execution in 
favor of the plaintiff against the defendant such effects, 
or so much of them as may be necessary to satisfy 
the execution.^ Should the garnishee who is shown 
to be in possession of effects belonging to the defend- 
ant refuse to deliver them to the officer having an 
execution, he shall be punished for contempt of court 
by imprisonment in jail until he shall deliver such 
effects.^ When the garnishee is an incorporated or 
joint stock company, and it appears from the answer, 
or otherwise, that the defendant is, or was at the time 
the writ of garnishment was served, the owner of 
shares of stock in such company, or any interest 
therein, the court shall render a decree ordering the 
sale, under execution in favor of the plaintiff and 
against the defendant, of such shares or interest of 
the defendant in such company, or so much thereof 
as may be sufficient to satisfy the execution.* 

323. How the Garnishment Lien is Fixed. — Gar- 
nishment is a proceeding in rem, and the service of 
the writ fixes a Ken upon property in the hands of the 
garnishee, which Hen may be foreclosed." 

TAX LIENS. 

324. Suit for Foreclosure of Tax Lien.— When lists 
of delinquent taxes have been made up by the tax 

2 Art. 294, Rev. Stats., 1911. 
8 Art. 296, Rev. Stats., 1911. 
* Art. 296, Rev. Stats., 1911. 
B Houston Drug tJo. vs. Kirchain, 71 S. W. Rep., 609. 
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assessor, approved by the commissioners comi, adver- 
tised as provided by law, and filed in the ofKce of the 
county clerk, it is the duty of the county attorney, as 
to state and county taxes, to file suit in the name of 
the State of Texas for all dehnquent taxes due, with 
interest and penalties accrued.* 

325. Proper Parties Must be Sued in Suit to Fore- 
close Lien. — It is provided by statute that in bringing 
a suit to foreclose a tax lien the proper parties shall 
be made parties defendant, and they shall be served 
with process and proceedings had therein as provided 
by law for suits of like character in district courts.* 
In suits under dehnquent tax laws all parties claiming 
an interest in the property must be made parties and 
must be served with proper notice.* 

326. Where Delinquent Taxes Are Due by an 
Estate. — ^It has been held that there cannot be any 
sufficient citation to an estate, as an estate, in a suit 
to foreclose a tax Uen, to appear and defend an action 
for dehnquent taxes.* 

327. Suits Against Nonresident Owners for Taxes. 

— In suits against nonresidents to foreclose tax hens, 
the mode of citation prescribed by Article 7698, Rev. 
Stats., 1911, was held to be exclusive, and that it must 
be strictly followed.*^ 

328. Suits Against Unknown Owners for Taxes. — 

When the owner of land is in actual possession there- 

1 Chap. 15, Title 126, Rev. Stats., 1911. 

2 Art. 7689, Rev. Stats., 1911. 

8 Bell vs. Carroll, 92 S. W. Rep., 1023. 
* Perry vs. Whiting, 121 S. W. Rep., 903. 
8 Rousett vs. Settegast, 210 S. W. Rep., 219. 
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of, the state cannot deprive him of title by a suit for 
delinquent taxes against an unknown owner and with- 
out actual notice to him.® 

329. Notice by Tax Collector Must Precede Suit- 
Under the Acts of the Thirty-fourth Legislature, Chap- 
ter 147, page 250, it was held that the tax collector 
must mail to the address of the record owner of land 
which was delinquent according to the records before 
the state can maintain an action to recover such taxes.^ 
It has been held by the Supreme Court that the statute 
which requires the tax collector to give notice to the 
"record owner" means the owner as shown by the 
public records of the county, and not the person who 
rendered the property for taxes.® The same reason- 
ing would require that the owner, as shown by the 
pubUc records of the county, be cited where property 
is assessed to "unknown owner," for the reason that 
the statute requires an inquiry to be made in order to 
ascertain who is the owner.® 

MORTGAGE LIENS. 

330. Lienor May Elect His Remedy of Foreclosure. 

— ^A deed of trust with a power of sale merely gives 
the creditor an additional remedy, and he may elect 
which he will pursue. He may direct a sale by the 
trustee, or he may bring suit to foreclose his lien as 
in the case of an ordinary mortgage.^ 

« Hollywood vs. Welhausen, 68 S. W. Rep., 329. 
T State vs. Hunt, 207 S. W. Rep., 636. 
« Hunt vs. State, 217 S. W. Rep., 1034. 
• Art. 7698, Rev. Stats., 1911. 

iBlackwell vs. Barnett, 52 Texas, 326; Graves vs. Allen, 66 
Texas, 589. 
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331. Sale Must be Requested by Person Designated. 
— ^When the power of sale in a deed of trust designates 
a person at whose request the sale may be made, a 
sale at the request of another person is void and passes 
no title.* 

332. Trustee Cannot Act When Property is in Re- 
ceiver's Hands. — ^A sale of land by the trustee named 
in a deed of trust, under the power contained therein, 
while all the property is in the hands of a receiver, 
is void.* 

333. Sale Made by Trustee After Extension of Time 
is Invalid. — A sale by a trustee by virtue of the terms 
of a mortgage is invalid if made within the time for 
which the mortgage debt has been extended by agree- 
ment of the parties.* 

334. Rule Where it is Stipulated There WiU be No 
Court Intervention. — ^The rules of equity regarding 
laches and stale demands, and not the present statutes 
of hmitations, apply to the right of a creditor who 
by contract has stipulated for the sale of the property 
conveyed in trust to secure his debt without inter- 
vention of the courts.*^ 

335. Power of Sale Revoked by Death of Mort- 
gageor. — ^The power to sell, contained in a mortgage 
or deed of trust, given to secure the payment of a 
debt, although not revoked, on general principles, by 

2 Boone vs. Miller, 86 Texas, 74; Bomar vs. West, 87 Texas, 299. 
» Scott vs. Crawford, 41 S. W. Rep., 697 (93 Texas, 671). 
4Kearby vs. Hopkins, 36 S. W. Rep., 506 (93 Texas, 712); Clark 
vs. Elmendorf, 78 S. W. Rep., 638 (98 Texas, 613). 
B Qoldfrank vs. Young, 64 Texas, 432. 
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the death of the maker, is inconsistent with the Texas 
statutes relating to the settlement of estates of de- 
ceased persons, and, therefore, cannot be executed 
after the death of the maker .• It has been held that 
the death of the mortgageor suspends the power con- 
ferred upon the trustee during the four years within 
which administration proceedings may be instituted/ 
A sale by a trustee in a deed of trust, with a power to 
sell, pending administration of the estate of the de- 
ceased grantor, is void.^ It has been held that the 
death of a purchaser of mortgaged property has the 
same effect upon a mortgage with a power of sale as 
the death of the mortgageor.* 

336. Power to Appoint Substitute Trustee Must be 
Authorized. — ^The power to appoint a substitute trustee 
to execute a power of sale is not inherent in the mort- 
gagee, and can be exercised only through express au- 
thority conferred by the instrument creating the lien. 
When authority is conferred upon the payee or holder 
of the note secured to appoint a substitute trustee, the 
appointment must be made by the holder of the note, 
and not by his agent.^^ 

337. A Sale Without Notice is Not Valid.— A sale 
of land by a trustee without notice is void, and the 

• Robertson vs. Paul, 16 Texas, 472; Rogers vs. Watson, 81 Texas, 
400; Williams vs. Armistead, 90 S. W. Rep., 925 (101 Texas, 666). 

T Texas Loan Agency vs. Dingee, 75 S. W. Rep., 866 (97 Texas, 
649) ; Tiboldi vs. Palms, 78 S. W. Rep., 726 (97 Texas, 414). 

8 Harris vs. Wilson, 40 S. W. Rep., 868; Markham vs. Wortham, 
67 S. W. Rep., 341 (95 Texas, 682). 

» Whitmire vs. May, 96 Texas, 317; Texas Loan Agency vs. Dingee, 
75 S. W. Rep., 866 (97 Texas, 649). 

10 Michael vs. Crawford, 193 S. W. Rep., 1070. 
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trustee's sale may be set aside as a doud upon the 
title of the mortgageor.^^ 

338. Trustee Has No Power to Sell After Expira- 
tion of Four Years. — ^No power of sale conferred by 
any deed of trust or mortgage upon real estate shall 
be enforced after the expiration of four years from 
the maturity of the indebtedness secured thereby, and 
any such sale may be enjoined, and the lien created 
by such mortgage or deed of trust shall cease to exist 
four years after the maturity of the debt secured there- 
by." When the debt secured by mortgage is barred 
by the statute of limitations, an action to foreclose the 
mortgage lien is barred." 

VENDOR'S LIENS. 

339. Remedies of a Vendor When Express Lien is 
Reserved. — ^As has often been said, a vendor's lien is 
incident to a sale of land when the purchase price 
therefor has not been paid, growing out of the time- 
honored principle that one shall not be permitted to 
acquire the property of another without compensa- 
tion. However, a prudent vendor will always ex- 
pressly retain a lien when he delivers his property to 
another, in order to secure the payment of the pur- 
chase price therefor; and when a lien is so retained 
he wall have two remedies, and he may elect to pur- 
sue either the one or the other. When the vendor has 
reserved an express lien, and the vendee has made 
default in the payment of the purchase price, he may 
maintain a suit for the debt and have a foreclosure 

11 Willie vs. Hays, 207 S. W. Rep., 427. 

12 Art. 5693, Vernon's Sayles' Stats., 1914 (Acts 1913, p. 250). 
18 Poythress vs. Ivey, 203 S. W. Rep., 103. 
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of his lien, or he may bring suit to recover the 
land.^ 

340. When the Superior Title Remains in the 
Vendor. — Where an express lien is reserved to secure 
unpaid purchase money, the superior title remains in 
the vendor, and in such case, if the purchase money 
should not be paid, he may rescind the contract of 
sale and recover the land.^ It has been held that, 
where the superior title remains in the vendor and 
the purchase money for land has not been paid, the 
vendor may treat the sale as one abandoned, and take 
possession of the property, or he may convey it to a 
third person.^ 

341. Vendor May Forfeit His Right to Rescind the 
Sale. — The right of a vendor who reserves a lien secur- 
ing purchase money notes to rescind and recover the 
land, it has been held, is lost by reason of his assign- 
ment of one of a series of notes and the election of 
the holder of the note assigned to sue for the money 
and foreclose his lien.^ 

342. Vendor Who Elects to Pursue One Remedy 
Forfeits the Other. — ^When a vendor in an executory 
contract of sale obtains a decree of foreclosure he is 
thereby concluded from asserting that the superior 
title remains in him. After foreclosure, his position 
is that of a lien creditor.*^ 

1 Branch vs. Taylor, 89 S. W. Rep., 813; Stone Land & Cattle Co. 
vs. Boon, 73 Texas, 548; Curran vs. Texas Land Co., 60 S. W. Rep., 
466 (94 Texas, 709). 

2 Rindge vs. Oliphant, 62 Texas, 682; Ruff vs. Lind, 75 Texas, 700. 
sWlieatley vs. Griffin, 60 Texas, 209; Milligan vs. Ewing, 64 

Texas, 258; Morrison vs. Barry, 30 S. W. Rep., 376 (93 Texas, 735). 
4 Douglas vs. Blount, 95 Texas, 369. 
B Bartley vs. Harris, 70 Texas, 181. 
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343. Where a Lien is Expressly Reserved. — ^Where 
the owner of land conveys it without reserving a lien 
to secure the payment of the purchase money, his 
rights upon default in payment of the purchase money 
are different from those where such hen is expressly 
reserved. In the first instance his remedy is merely 
to recover the debt and foreclose his equitable lien; 
in the latter instance, the sale being merely executory, 
and the title remaining in the vendor, he may, at his 
election, sue for the purchase money and foreclose his 
Hen, or he may disaflSrm the sale and recover the land.* 

344. When the Superior Title Passes to the Vendee. 

— ^Where a deed recites the full payment of the con- 
sideration, although in fact only a part of the pur- 
chase money is paid, the superior title passes to the 
vendee, and, upon failure to pay the balance of the 
purchase money, the vendor cannot recover the land, 
but can only assert his equitable lien and have a fore- 
closure.^ 

345. Rights of Vendor When Vendee Sells to a 
Third Party. — ^The right of action is not lost if a vei;- 
dee in default in payment of purchase money sells to 
another with notice, and a suit for foreclosure may be 
maintained against the original vendee and be prose- 
cuted to judgment and sale, and the vendor may be- 
come purchaser at the sale. The vendor is no less 
the owner of the superior title after than before the 
proceedings, and he may proceed against the sub- 
vendee for the land or a foreclosure of the lien.^ 

« Ransom vs. Brown, 63 Texas, 188. 

7 Bearrow vs. Wright, 43 S. W. Rep., 902. 

8 Stone Land & Cattle Co. vs. Boon, 73 Texas, 548. 



Digitized by 



Google 



UENS. 163 

346. Holder of Several Notes Can Have But One 
Foreclosure. — One holding several lien notes against 
the same property can have but one foreclosure, and 
the purchaser under a foreclosure of one of the notes 
will take the land discharged of all Uabihty because 
of the other notes.® 

347. Rights of an Assignee of Vendor's Lien Note. 
— ^Where the vendor's hen notes have been assigned 
and the assignee forecloses the hen, the legal title, 
which did not pass to him upon the assignment, and 
which still remains in the vendor, may be divested 
and acquired by a sale under the decree foreclosing 
the hen, the various persons at interest having been 
made parties to the proceeding.** Where a vendor 
assigns one of two notes and retains the other, a sale 
under foreclosure by the assignee will pass the title, 
although the vendor was a party to the suit.** 

348. When Purchaser of lien Notes is Subrogated 
to Vendor's Right. — ^A person will be subrogated to 
the rights of the holder of a vendor's hen by payment 
of the vendor's hen notes at the request of the debtor, 
and may foreclose such hen, although the notes were 
never deUvered to him, and although the original 
holder of the hen executed a release to the debtor, 
since equity has jurisdiction to continue the debt and 
the hen in favor of the person entitled thereto.** 

349. Where Vendee Assumes Encumbrances Upon 
Land. — ^Where the purchasers of land, in consideration 

» Vieno vs. Gibson, 86 Texas, 432. 

10 Russell vs. Kirkbridge, 62 Texas, 465. 

11 Whitehead vs. Fisher, 64 Texas, 638. 

i2Mergele vs. Felix, 99 S. W. Rep., 709; North Texas Sav. Assn. 
vs. Jackson, 63 S. W. Rep., 344. 



Digitized by 



Google 



164 LIENS. 

of the conveyance, agreed to pay a debt of the vendor 
secured by the land, the vendor's creditors could hold 
the purchasers liable therefor and enforce a vendor's 
lien upon the land." Where the owner of a home- 
stead, upon which an invalid deed of trust had been 
given, sold the property by a deed under which the 
purchaser assumed and agreed to pay the notes se- 
cured by the deed of trust as a part of the consider- 
ation, the lien thereby created inured to the benefit 
of the holder of the notes and was enforceable by him 
regardless of the invalidity of the deed of trust.^* 

350. Necessary Parties to Foreclosure Suit. — 
Where a suit is brought to foreclose one of several 
vendor's lien notes, the holders of the other notes must 
be made parties." Where a vendee sold the land 
purchased subject to encumbrances, the subvendee 
became primarily liable, and in a suit to foreclose 
the original vendor's hen, the original vendee was not 
a necessary party." 

351. Assumption of Payment of Notes the Same as 
Making New Notes. — ^Where the maker of a note rep- 
resenting a vendor's lien sold the property to the de- 
fendants, who assumed the payment of the note, but 
did not execute a new note, their contract of assump- 
tion being for the plaintifiTs benefit, was as binding as 
if new notes had been executed, and the debt was 
not barred until the expiration of four years from the 
date of the assumption contract, although suit thereon 

i» Wingate vs. People's B. & L. Assn., 39 S. W. Rep., 999. 
1* Fontaine vs. Nuse, 86 S. W. Rep., 852. 

loTidwell vs. Starr, 42 S. W. Rep., 778; Glaze vs. Watson, 66 
Texas, 663. 

i« Rector vs. Brown, 208 S. W. Rep., 702. 
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was brought more than four years after the note be- 
came due, the contract being a sufficient renewal of 
the note." 

352. Homestead Right is No Defense in Suit to 
Foreclose Lien. — ^In an action to foreclose a vendor's 
Hen, an answer setting up the fact that the land is 
the defendant's homestead, without setting out facts 
showing a discharge of the lien, is not a good defense 
to a suit for the foreclosure of the vendor's hen." 

353. Where a Note is Not All for Purchase Money. 
— ^Where a vendor seeks to enforce his hen for the 
collection of a note which was given in part for land 
and in part for other considerations, it is incumbent 
upon him to show how much of the note was given 
for the land.^» 

354. Where Innocent Purchaser of Lien Note WiU 
be Protected. — ^Where an innocent purchaser of a ven- 
dor's hen note was also a purchaser of the property 
at a sale under a deed of trust, although the sale under 
the deed of trust was void because the purchaser had 
notice that prior deeds were intended as mortgages, 
he could still foreclose his vendor's hen to enforce 
payment of the note.^^ 

355. Limitation to Right to Foreclose Lien. — 

Under the present statutes, hmiting the foreclosure of 
hens upon land, either by the exercise of a power of 
sale or by foreclosure suit, to four years after the 

17 Denman & Co. vs. Standard Sav. Assn., 200 S. W. Rep., 1109. 

18 Jackson vs. Bradshaw, 67 S. W. Rep., 878 (97 Texas, 691). 
i»Was8on vs. Davis, 34 Texas, 159. 

20 Moore vs. Chamberlain, 196 S. W. Rep., 1136. 
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maturity of the indebtedness, unless extended as pro- 
\dded by statute (Art. 5695, Vernon's Sayles* Stats., 
1914), which requires the extension to be in writing, 
acknowledged and filed for record, the extension of 
a vendor's lien note which is not recorded does not 
authorize a foreclosure after the expiration of the lim- 
itation period even as between the parties thereto. 
However, such extension, when signed by the party 
to be charged, as required by statute, is a sufficient 
renewal of the note as a personal obUgation, and en- 
titles the holder to judgment thereon.*^ 

»i Adams vb. HarriB, 190 S. W. Rep., 246. 
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